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PREFACE. 


The following pages are intended to give in a concise 
form the law, as it now stands, on all importarit questions 
of Hindu law, and the rules of inheritance according to the 
Sunni School of Mahomedan law. Originally a pamphlet 
was prepared by me in 1882, on some of these subjects, for 
the use of students who attended my lectures at the Me- 
tropolitan College. But as there was a general demand 
for a book of that description I was induced to revise the 
pamphlet and republish it ina more complete form. As 
Sanskrit is now widely taught in our Schools and Colleges 
I have given the original Sanskrit texts wherever they 
could be conveniently introduced, in the hope that the 
law would be better and more easily remembered with the 
help of those texts than from an English translation 
thereof. The substance of such texts however has been 
given in English so that those who do not know Sanskrit 
will get the law without referring to the texts. 

References have been given to all the leading cases 
on the subject of Hindu law ; a complete digest of cases 
on the subject is not within the scope of this little book; a 
selection has accordingly been made to befit the wants of 
students and young practitioners. 

As the book has been got up in some haste errors and 
misprints may have escaped mc here and there; the ge- 
nerous reader will, it is hoped, look upon them with some 
indulgence and, if possible, point them out to me. 

G. 8. 

15TH DecemBER 1887, 

20 Mirzapore Lane, Calcutta. 


HINDU LAW. 


I. 


ORIGIN, SOURCES AND SCHOOLS. 


az Ola: Verary Sy y forrest | 
LAL AQlAY UE IAMNZ- HY PIU | AT— et eI 
ata: aia: aerart: we a frrATaa: | 
VUR VFUT AT THTAY TS GAT | ATT !— v1 9 | 
qe Hreaiha arfarars | 
q|s Weee WiGETE Tqtw | 
wuIeWwY aay farerfa aa TERN WAI—E IR, zt, 
afar 2H G-qraite Taye Featafa: | 
’ a a 
aae UCAS sat TT MATIN 0 ATTTTAT— 21 ase | 
maga HLTH Weis: sway | 
afa-ofa-farry g afata welael 
afa-afa-cuurat etre aa cme | 
aa ate saTUR aa-gs BlA-aer w araefear | 
qa satay yaayretag u faaracwaaaayy | 
CHT WaT BieUT eaATSeA eG | TVATKATAT | 
carta Siar weet werafie | 
frafienfar aarti eegrrera ae: | 
aagute swat warey teagey wy weNTUT-TIAT | 
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The Hindus believe their law to be of divine origin and they 
believe this not only of what Austin calls the laws of God, but 
positive law is also believed by them to have emanated from the 
Deity. The idea of sovereign in the modern juridical sense was 
unknown to them. They had kings, but their function was 
defined by the divine law contained in the Smritis, and they were 
bound to obey the selfsame law, equally with his subjects. The 
king being the administrator of justicc his decrees must have 
been recognized as binding on suitors 4rom the very earliest times. 
And this gradually introduced the view recognized by commen- 
tators that royal edicts in certain matters have as much binding 
force ag divine law, should the former be not inconsistent with 
the latter. 

The earlier notion of law was gradually modified to a cer- 
tain extent, as may be gleaned from the remarks of the com- 
mentators. And the conception of positive as distinguished 
from divine law, presented to us by the commentators nearly 
approaches the ideas of modern jurisprudence. 

The divine will or law is evidenced by the Sruti, the Smriti 
and the immemorial customs. 

The Sruti is believed to contain the very words of the deity, 
The name signifies what was heard. 

The.Smriti means what was remembered, and is believed to 
contain the precepts of God, but not in the language they had 
been delivered. The language is of human origin, but the rules 
are divine. The authors do not arrogate to themselves the posi- 
tion of legislators but profess to compile the traditions handed 
down to them by those to whom the divine commands had been 
communicated. 

The Sruti contains very little of lawyer’s law: they consist 
of hymns and deal with religious rites, true knowledge and libera- 
tion. There are no doubt a few passages containing an incidental 
allusion to a rule of law or giving an instance from which a rule 
of law may be inferred. The Sruti comprises the four Vedas and 
the Upanishads. 

The Smritis also contain matters other than positive law. 
The complete codes of Manu, Vishnu and Yajnavalkya deal with 
religious rites, law, penance, true knowledge and liberation. 
There are some that deai with law alone, such as the code of 
Narada, now extant. Many others contain nothing of civil law. 
The Smriti as a whole deals with man as a being of infinite exis- 
tence whose present life is like a point j in a straight line infinite 
in both directions. 

Divine will is evidenced also by ineaorl customs, indi- 
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eating rules of conduct; in other words such customs are pre- 
sumed to be based on unrecorded revelation. Customs are either 
general, 7. e., observed by all the people of a locality, or tribal, 1. e., 
observed by a particular tribe, or kulachar, 7. e¢., confined to a 
single family. According to Hindu law and the decisions of the 
highest tribunal, the Indian courts are bound to decide cases 
agreeably to such customs when proved to exist, although they 
may be at variance with the School of Hindu law, prevalent in the 
locality. 2 

This resembles the view taken by German jurists of customary 
law, and is opposed to that of Austin who maintains that the rules 
of customary law become positive law when they are adopted as 
such by the courts of justice or promulgated in the statutes of the 
State. The great jurist seems to have been thinking of the 
state of things in England, and not in a country hke India 
where there was no statute law, but where the entire body of 
laws was based upon immemorial customs and usages. 

Antiquity and continuity are essential to the validity of a 
custom. 

The primary sources of Hindu law are (1) the Sruti, (2) the 
Smriti and (3) immemorial customs. The first though of the 
highest authority is of very little importance to lawyers. The 
last again have come to special importance under the British rule, 
and authorized records of customs of various localities have 
been compiled. They override the Smritis and their accepted in- 
terpretation given by an authoritative commentator should the 
latter be inconsistent with the same. The Hindu commentators 
have not devoted any attention to these unrecorded customs and 
usages, though they recognize their authority as a source of law. 
They have confined their attention to the Smritis alone. 

The Sruti and the Smritis are comprehended by the term 
Dharma-shastra which is sometimes used to designate the Smritis 
alone. Shastra imports teacher, and Dharma means law or duty 
and is derived from the root dhri to hold, support or maintain ; 
and Dharma is popularly understood to be the body of rules which 
have been laid down for the well-being of a people or of mankind 
or of the whole world. : 

The exact number of the Smritis cannot be stated, many of 
them are not extant, being either lost or unprocurable. From 
the quotations in the various commentaries you may make a list 
of the codes. Most of them are written in metre and a few in 
both prose and metre. They do not appear to have been written 
at the same time, nor do they lay down the selfsame kaw: and 
a process of development may be perceived in them. 


[4 ] 


Conflict in law, however, is opposed to the theory of its divine 
origin, from which perfect harmony between the different codes 
must necessarily be expected. The conflict between the Smritis, 
seeming or real, has given rise to the commentaries or digests 
that are called Nibandhbas. Conflict between the Shastras, how- 
ever, is admitted and the mode of reconciling them is pointed out 
thus :—‘“‘ When there is a conflict between two texts of the Sruti 
or of the Smriti, they are to be presumed to relate to different 
cases ; but where a text of the Sruti ispposed to one of the Smmriti, 
the former must prevail.” 

This admission of the existence of conflict of law, opposed 
to the theory of its origin has landed the commentators upon a 
difficulty, which they attempt to get over in the following way :— 
The proper object of the Shastras, say they, is to teach of 
things that lie beyond the scope of human reason. What men 
would do or refrain from doing of their own accord from purely 
human motives need not be laid down in the Shastras. Aevord- 
ingly they classify the precepts laid down in the Shastras thus -— 
Where a precept forbids men to do what they may do under 
the natural impulses, it is called a Nished/u or prohibition. But 
where a precept enjoins men to do a certain thing, when no 
reason could be suggested for doing it, it is called an_Uftputh- 
vidhi or an injunction creating a duty. And a precept regarding 
what men may do, of their own accord, may come within the 
purview of the Shastras, if it enjoins that act at a particu- 
Nar time or place; such a precept is called a Niyama-vidhi or 

estrictive injunction. There is a third kind of vidAt or in- 
junction called. Parisankhé which is an injunction.in form, but a 
Teas in purport, as for instance,—‘“ Man shall cat the flesh 
of the five clawed animals.” But precepts that do not fall under 
any one of the above descriptions are called Anuvada, or super- 
fluous rules that need not have been laid down in the Shastras. 

The commentators do, either expressly or by necessary im- 
plication, hold that the Shastras in so far as they deal with posi- 
tive law are generally superfluous, inasmuch as the rules of 
positive law are deducible from reason, in other words, from a 
consideration of what best conduces to the welfare of the com- 
munity and suits the feelings of the people. They doin fact 
draw a distinction between positive law on the one hand and the 
rules of religious or moral obligation on the other. 

Thus the author of the Mitakshara (1. 3. 4.) cites and follows 
a text which runs thus: “ Practise not that which is legal, but is 
abhorred by the world, for it secures not spiritual bliss.” This 
text does virtually suggest the maxim Vow popult est vos Det 
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and maintain that popular feelings override an express text 
of law contained in the Shastras, taking of course, the term law 
in the limited sense of lawyers. 

On the very same principle does rest the so-called doctrine 
of factwm valet quod fiert non debuit, usually though not correctly, 
thought to be peculiar to the Bengal school and enunciated for 
the first time by the author of the Dayabhaga the founder of the 
school. And it has been so held, and if 1 may presume to say so, 
correctly held by the Privy Council in the case of Wooma Deyi, 
3 0.8. 587. There appear to be considerable misconception and 
difference of opinion as to what was intended to be laid down 
by the author of the Dayabhaga in the passage “qqanaarfiy 
waarsaquracumaa” = The rule intended to be Jaid down may be! 
thus formulated, that an act or transaction done by a nan in the 
exercise of a right or power, natural or recognised by law, cannot 
be undone or invalidated by reason of there being texts in the 
Shastras prohibiting such act or transaction. 

So also Raghunandana in his treatise on marriage (Udvaha- 
tattwa) prohibits, contrary to the Smritis, the intermarriage 
between different tribes, andin support of this position cites a 
passage from the Adityapurana, which after laying down that 
certain practices including intermarriage, though authorized by 
the Shastras are not to be followed in the Kali age, concludes 
thus—‘ In the beginning of the Kaliage, these practices have been 
prohibited after consideration by the learned for the protection of 
the people: and «a resolution come to by the virtuous has as much 
legal force as a text of the Veda.” 

Thus we see that the rules of the Shastras in so far as they 
relate to secular as distinguished from purely spiritual matters are 
not inflexible but may be modified or replaced if repugnant to 
popular feelings or, if in the opinion of the learned the exigencies 
of Hindu society require a change. The Shastras therefore do 
not present any insurmountable difficulty in the way of social 
progress, and Hindus may reconstitute their society in any way 
they like without renouncing their religion. 

The above quotatian from the Adityapurana shows that the 
Puranas also are considered by the commentators as a source of 
law. But they are not so authoritative as to override any text 
of the Smritis. Generally speaking, they are deemed to illustrate 
the law by the instances of its application, that are related by 
them. 

The Sruti, the Smriti, and the Puranas are theoretically speak- 
ing, the sources of law. But all these are now replaced by the Ni- 
bandhas or digests or commentaries that are accepted as authorita- 
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tive expositions of Hindu law in the different provinces. The 
commentators profess to interpret the law enunciated by the 
Smritis or codes of Hindu Jaw. A critical reader of the different 
commentaries on Hindu law will be impressed with the idea, 
that the positions maintained by them respectively, which are 
at variance with each other, cannot all be supported by the texts 
of the Smritis, which they profess to interpret, but which appear 
to have been made subservient to their views, by ringing changes 
upon the language of the texts, rather than correctly interpreted. 
This fiction of interpretation is found in every system of law. A 
rule of law is sometimes enlarged in its operation so as to include 
a case not covered by its language, or curtailed so as to exclude a 
case that falls within its terns: and this is designated rational 
interpretation based upon intention. Whenever you have a rule 
that is rigid in theory and you wish to get out of its terms, you 
must have recourse to the fiction mentioned above. This mode 
of change of law is not peculiar to Hindu law, but is common to 
many systems of jurisprudence. The commentaries, however, 
have replaced the Smritis; and it is not open to any one to 
examine whether a particular position maintained by an autho- 
ritative commentary accepted as such in a locality is really 
supported by the Shastras. 

The different commentaries have given rise to the several 
Schools of Hindu law, which are ordinarily said to be five in 
number. But properly speaking there are two principal Schools, 
namely, the Mitakshara and the Dayabhaga Schools. 

The Mitakshara is a running commentary on the Institutes 
of Yajnavalkya, by Vijnanesvara called also as Vijnana-yogi, 
who cites texts of other sages, and reconciles them where they 
seem to be inconsistent with the Institutes of Yajnavalkya. 
This concise commentary is universally respected throughout the 
length and breadth of India, except in Bengal where it yields 
to the Dayabhaga, on those points only in which they differ, but 
may be consulted as an authority even in Bengal, regarding 
matters on which the Dayabhaga is silent. The Dayabhaga, how- 
ever, is not a commentary on any particular code, but professes to 
be a digest of all the codes. Itadmits that the first place ought to 
be given to the code of Manu. This commentary or that portion 
of it which is now extant 1s confined to the subject of partition or 
inheritance alone, whereas the Mitakshara is a commentary on all 
branches of law in its widest sense, professing as it does to eluci- 
date the Institutes of Yajnavalkya. 

The Mitakshara School may be subdivided into four or five 
minor or subordinate Schools that differ in some minor matters of 
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detail, and are severally accepted in the different provinces, where 
the Mitakshara concurrently with some other treatises or with 
customs is accepted as authority, the former yielding to the latter 
where they differ. The Schools, and the commentaries that are 
respected as authorities respectively, may be stated thus :— 


Dayabhaga. 
Dayatattva. 
Dayakramasangraha. 
Mitakshara. 
Mitakshara. 
Viramitrodaya. 
re Mitakshara. 
BEDE neo = Vivadachintamani. 


( Mitakshara. 
"*( Vyavaharamayikha. 


{ Mitakshara. 


Bengal School 


Benares School 


Bombay School 


Smritichandrika. 
Viramitrodaya. 


{ Mitakshara. 


Madras School 


TI may add, 


The Punjab School The Punjab customs 


compiled in the Riwaz-i-am. 


; Dattaka-~-Mimansa and the Dattaka-Chandrika are the two 
treatises on adoption. Where they differ, the latter is accepted 
as an authority in Bengal and in Madras; while the former is 
respected in the other Schools. There is great dispute regarding 
the authorship of the Dattaka-Chandrika. The work professes 
to have been written by Kuvera, the God of wealth. But the 
European writers on Hindu law have come to the conclusion that it 
was composed by the author of the Smriti-Chandrika, apparently 
from a misconception of the meaning of the sloka with which the 
book opens. The style of the two works is so different that they 
eannot be held to have been written by the same author. In 
Bengal, however, there is a tradition that it was a literary forgery 
by Raghumani Vidyabhusana who was the pundit of H. H. Wilson. 
There are only two slokas in the book, compoged by the author; 
the opening one misled the learned translafor of the work into 
the opinion mentioned above, and the conclyding one which is an 
acrostic supports the Bengal tradition. It yuns as follows :— 


Aa Re war 
area afszar eu-vea efirar a uw! 
a—arcat ofaan-cfrat wiar</ far 
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The tradition furnishes us with an account of the cir- 
cumstances under which the book was written, and the internal 
evidence afforded by the book itself lends considerable support 

‘to it. The circumstances under which it was composed may 
shortly be stated thus :—There was a well-known titular Raja of 
Calcutta, who had adopted a son before a son was born to him. 
After his death a dispute arose between the real and the adopted 
sons regarding succession to the estate left by the titular Raja. 
The estate left by the Raja was supposed to be a Raj, and one 
of the questions raised was whether the adopted son could take 
a share of the Raj; and the other question was whether the 
adopted son could take an equal share with the real legitimate 
son, regard being had to the fact that the parties were Kayasthas 
of Bengal and therefore admittedly Sudras. Both these ques- 
tions were to be answered in the affirmative according to the 
exposition of law contained in this book, and the book itself is 
believed to have been written at the instance of the party claim- 
ing by virtue of adoption. 

The Schools of Hindu law are recognized by the later com- 
mentators and they cite the opinion of the founders of other 
Schools thus :—(‘‘ <tfa sre,” or © xfa eifeutar:”’, and so forth) 
so say the eastern lawyers or the southern lawyers. 

The following extract from the judgment of the Privy 
Council in tbe case of Collector of Madura versus Mootoo Rama- 
linga Sathapathi, 12 Moore 397, throws considerable light on 
several points and should be carefully perused :— 

‘sThe remoter sources of the Hindu law are common to all the 
different Schools. The process by which those Schools have been 
developed seems to have been of this kind. Works universally or 
very generally received became the subject of subsequent com- 

‘mentaries. The commentator put his own gloss on the ancient 
text; and his authority having been received in one and reject- 
‘ed in another part of India, Schools with conflicting doctrines 
‘arose. Thus the Mitakshara, which is universally accepted by 
fall the Schools except that of Bengal, as of the highest authority, 
‘and which in Bengal is received also as of high authority, yield- 
ing only to the Dayabhdga in those points where they differ, was 
a commentary on the Institutes of Yajnavalkya; and the Daya- 
bhaga which, wherever it differs from the Mitakshara, prevails in 
Bengal, and is the foundation of the principal divergences be- 
tween that and the other schools, equally admits and relies on the 
authority of Yajnavalkya. In like manner there are glosses and 
commentaries upon the Mitakshara which are received by some of 
the Schools that acknowledge the supreme authority of that Trea- 
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tise, but are not received by all. This very point of the widow’s 
right to adopt is an instance of the process in question. All the 
Schools accept as authoritative the text of Vasishta, which says, 
‘Nor let a woman give or accept a son unless with the assent of 
her lord.’ But the Mithila School apparently takes this to 
mean that the assent of the husband must be given at the time 
of the adoption, and, therefore, that a widow cannot receive a 
son in adoption, according to the Dattaka form at all. The 
Bengal school interprets the text as requiring an express per- 
mission given by the husband in his lifetime, but capable of taking 
effect after his death ; whilst the Maytikha and Kaustubha, Trea- 
tises which govern the Mahratta School, explain the text away 
by saying, that it applies only to an adoption made in the hus- 
band’s lifetime, and is not to be taken to restrict the widow’s 
power to do that which the general law prescribes as beneficial to 
her husband’s soul. Thus upon a careful review of all these 
writers, it appears, that the difference relates rather to what shall 
be taken to constitute, in cases of necessity, evidence of autho- 
rity from the husband, than to the authority to adopt being 
independent of the husband. 

“The duty, therefore, of an European Judge who is under 
the obligatig¢’ +o administer Hindoo Law, is not so much to in- 
quire wh “a disputed doctrine is fairly deducible from the 
earliest aut sfities, as to ascertain whether it has been received 
by the particular School which governed thé District with which 
he has to deal, and has there been sanctioned by usage. For, 
under the Hindu system of law, clear proof of usage will outweigh 
the written text of the law. * * * 

“The highest European authorities, Mr. Colebrooke, Sir 
Thomas Strange and Sir William Macnaghten, all concur in 
treating as works of unquestionable authority in the South of 
India the Mitéksharé, the Smritichandrika, and the Madhavyam, 
the two latter being, as it were, the peculiar Treatises of the 
Soutbern or Dravida School. Again, of the Dattaka-Mimansa of 
Nands Pandita, and the Dattaka-Chandrika of Devanda Bhatta, 
two Treatises on the particular subject of adoption, Sir William 
Macnaghten says, that they are respected all over India; but 
that when they differ the doctrine of the latter is adhered to in 
Bengal and by the Southern Jurists, while the former is held to 
be the infallible guide in the provinces of Mithila and Benares.”’ 

Those that are not inclined to accept the Hindu idea of a 
Divine origin of laws would have no hesitation to allow that 
they are based upon immemorial customs and usages and call 
them the unwritien laws of India; and (s being the law of the 
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majority of the population these may be deemed the common 
law of the country. But the Hindu law is not now the terri- 
torial law of Hindustan. In Hindu times the validity of customs 
was admitted, and the law of inheritance marriage, &c. under the 
Smritis was therefore not purely territorial. The Hindns, how- 
ever, had a complete code of laws, both adjective and substantive, 
and the latter was discussed under eighteen heads called topics 
of litigation, which resemble the actions of the English common 
law. 

Under the British rule the Hindus have been suffered to be 
governed by their own law as regards succession, inheritance, mar- 
riage, religious institutions and caste. (Reg. 1V of 1793, sect. 15.) 
Hindu law has therefore become the personal law of the Hindus. 

It applies to Hindus by birth, that have not openly renounced 
Hinduism by adopting any other religious persuasion. Buddhists 
Jains and Sikhs of India who had been Hindus, continued to be 
governed by Hindu law, notwithstanding their renunciation of 
the Hindu religion as there was no civil law intimately connected 
with their religion: and they are still amenable to Hindu law. The 
Hindus and Buddhists were expressly excluded from the operation 
of the Succession Act, the present territorial law on the subject ; 
and the Sikhs and Jains appear to have been included under the 
term ‘Hindus’ inthat Act. Hindu converts to Islamism are sub- 
ject to the Mahomedan law of inheritance which forms part of 
their divine law. Some difficulty had been felt about the law to 
be applied to Hindu converts to Christianity, there having been 
no territorial law on the subject before the passing of the Succes- 
sion Act in 1865 A. D. Hindu law was applied to those that 
followed the customs of the Hindus in other respects. 

In the case of Fanindra Deb Raikat (11 C. S. 463) the Judi- 
cial Committee have laid down that a family that was not Hindu 
by descent and origin, but had gradually adopted Hindu customs, 
was not, on that account to be governed in all matters by Hindu 
law unless proved to have been introduced into it as custom: and 
held that as the custom of succession upon adoption was not shewn 
to have been so, the party relying upon adoption had no title. 

The Schools of Hindu law applying as they do to Hindus of 
particular localities, may be called quasi-territorial. A question 
sometimes arises as to by what School of law a Hindu family is to be 
governed, that has migrated from one province to another 
where a different School prevails and where it becomes domiciled. 
The presumption of law is in favour of the retention by the family 
of the law and usages of the country of itsorigin. But if it be/ 
proved that the family has adopted the law and customa of the 
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place of its domicile, it will be governed by the School of that 
place. This, in a manner, recognizes the principle that a Hindu 
is at liberty to adopt any School of law. But whether without 
immigration he may do so by words or conduct has not yet been 
decided. 

The Hindu law has to a certain_extent been modified and 


supplemented (Il) by legislative enactments and (2) by jwdietat 

écisions of the highest tribtnals in Hiigland and India. ~~~ 

he Acts relating to Hindus are:—Act XXJ_ of JAAO cited 

as the lex loct Act, which repeals those provisions of the Hindu and 

the Mahomedan laws, that exclude from inheritance persons pro- 

fessing a religion different from that of the person, succession 
to whose estate is in dispute ; 

Act. XV_.of.1856 which legalizes the re-marriage of Hindu 
widows and declares their rights and disabilities on re-mar- 
riage 5 
: and Act XXI of 1870 called the Hindu Wills Act and Act V 
of 1881 called the Probate and Administration Act, which extend 
to Hindu Wills certain provisions of the Succession Act with some 
additions and alterations. 

I now come to the most important source of the present Hindu 
law, namely, the case-law consisting of the decisions of the Judicial 
Committee of Her Majesty’s Privy Council, and of the Highest’ 
Courts of Justice in this country. These have practically super- 
séded the Nibandhas or Commentaries. These decisions imme-' 
diately affect the parties to suits, but as precedents they are binding : 
on the entire community. In applying the law to particilar cases, 
the judges expressly or by necessary implication enunciate what 
the law is: and the view of the law expressed and acted upon by 
them serves as a guide in similar cases arising subsequently, and 
is taken to have a binding force. An expression of opinionona 
point of law, not necessary to be determined for the purpose of 
deciding the case, though respected, is not considered to be binding 
and is called an obiter dictum. 

The Hindu law as contained in the Commentaries is silent on 
many points of detail, and the judges of the superior courts have 
had t0 supply this déficiency by laying down rules on such points 
as they were called upon to decide. The administration of 
Hindu lai. by the English judges shows forth in a clear light the 
admini ive capacity, the indomitable energy, the scrupulous 
care and the strong common sense of the English nation. They 
commenced by appointing pundits to advise the judges on Hindu 
law; and the leading treatises were gradually done into English 
by Sit W. Jones, Mr. Colebrooke and Mr. Sutherland. System- 


[ 12 ] 


atic and concise treatises on Hindu law were also composed by Sir 
William Macnaghten, Sir F. Macnaghten and Sir T. Strange. 
The opinion of these learned text-writers is respected as being 
based upon considerable research, and consultation with learned 
pundits. Itcannot but be admitted by an impartial and competent 
eritic on perusing the reports of cases, that in the majority of 
instances the conclusions arrived at by the English judges are per- 
fectly consistent with the law and feelings of the Hindus. But 
there were difficulties almost insurmountable by foreigners in the 
way of a correct understanding and appreciation of the argu- 
mentative works on a system of foreign law suited to the condition 
and the feelings of a people, opposed to their own; especially 
when they had no access to the original books, and the principles 
of the system of reasoning, followed by the Hindu writers. The 
rules of Hindu law on many points seemed tothe English to be 
vague and capable of any interpretation. Where therefore argu- 
ments pro and con seemed to them to be equally balanced on any 
particular point of law they would naturally be disposed to adopt 
@ view that accorded with their own feelings, associations and 
presumptiones hominis, but which might be altogether opposed to 
the Hindu view. 

The law of an independent country may be taken to repre- 
sent the character and feelings of the people. For instance, the 
English law is said to abhor the tying up of property.. And 
regard being had to the fact that England is a commercial and 
manufacturing country, that its people are characterized by pru- 
dence and self-reliance, and that a high tone of morality is 
generally prevalent amongst them, the above feature of the 
English law is required by the exigencies of English society and 
is conducive to its welfare. But the same rule cannot be applied 
to India, where the state of things is quite different, and where 
the tying up of property was the general rule and alienation of it 
could be justified only for special causes. If we bear in mind 
that India is an agricultural and not a commercial nor a manu- 
facturing country, that its people are more subjective than objec- 
tive, that the caste of the Hindus debar them from the freedom of 
choice in respect of a calling or occupation, that the father gets his 
minor sons married, and that sons look to the family property 
for the support of himself and of his family, we cannot entertain 
any reasonable doubt that the rule of Hindu law which imposes 
limitations on the father’s right of alienation of the ancestral pro- 
perty, except for legal necessity was the most salutary one. And 
what the exigencies of Hindu society require, and whether it 
requires a change in the law are questions most difficult to. solve. 
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And I may say without meaning any offence that the effect of an 
exclusive English education has been more or less to anglicize its 
Hindu recipients in their ideas and feelings, and to create a wide 
gulf between them and the bulk of the Hindu community who 
retain their old habits of thought. 

The safest principle to follow seems to be that the Hindu 
law as it is should in all cases be adhered to, and no change should 
be introduced under the pretext of interpreting the same: 
the Legislature may be appealed to should any rule of law require 
a change. 

It is remarkable that as regards the treatment of debtors 
and creditors the Legislature and the Highest Tribunals appear 
to be guided to a certain extent by opposite principles. While 
the Legislature thinks that in this country the debtors should 
be protected against the creditors and passes such Acts as the 
Chhota-Nagpore Encumbered Estates Act, the Oudh Encumbered 
Estates Act, and the Deccan Ryots Relief Act, for the protection 
of the debtors, and recognizes the same principle in framing 
the Bengal Tenancy Act which disallows the voluntary transfer 
of occupancy rights; our courts of justice are changing the 
Mitékshar4 law by enabling the father’s creditors to seize the 
family property, and to deprive the family of its hereditary source 
of maintenance. : 

As you are required to read certain chapters of the Mitékshara 
and the Dayabhaga, I think it my duty to point out to you the 
principal points in which there seems to be a divergence between the 
Commentaries and the judicial decisions. They are as follow: 

1. That there is no distinction in Bengal between the 
grandparental or ancestral and the self-acquired property of the 
fathéi as regards his power of alienation when he has male issue. 

2. That the Hindus governed by the Dayabhaga School, 
and others in respect of their separate property, have the power 
of testamentary disposition. | 

. atin Bengal a son has not even the right to mainten- 
ance aa soning his father possessed of ancestral property. 

4. at according to the Mitékshara School the son’s interest 
in the ancestral property is liable for the payment, of the father’s 
debts if not contracted for an illegal or immoral purpose. | 
——§T" The alteration in the order of succession according to 
the Dayabhaga and its well-understood traditional interpretation. 

6. The curtailment of the rights of females under both the 
Schools of law and especially of thuxo- -under.the Mitakshara 
law by extending the Dayabhaga principles to them. 

7. The theory that an adopted son is entitled to all the 
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rights and privileges of a real legitimate son, save and except 
those that have been expressly withheld from him. 

You will observe that the second and the third propositions 
depend upon the first, which again seems to have been arrived at 
by a misapplication of the doctrine of factum valet. A care- 
ful perusal of the second chapter of the Dayabhaga will convince 
the reader that the father’s estate in ancestral immoveable property 
resembles ‘ the widow’s estate’ with this difference that the restric- 
tions on the father’s right of alienation except for legal necessity 
are imposed upon his estate for the benefit of his male issue, where- 
as the limitations on the widow’s estate form the very substance 
of its nature, and imposed upon her not merely for the benefit of 
reversioners. If the intention of the founder of the Bengal 
School were to imply that a father is, as against his male issue 
absolute master of the ancestral real property, he would not 
have entered into a long discussion in order to maintain that on 
partition of such property, the father is entitled to a share twice as 
much as is allotted to each of hissons. To argue out at great 
length that the father on partition of ancestral property is en- 
tiled to a double share, and at the same time to declare him the 
absolute owner of the ancestral estate would be like the ravings 
of a madman, to use a favorite expression of the Hindu com- 
mentators. The misapprehension appears to have arisen from the 
extension to ancestral property, of the doctrine of factum valet 
which relates to the property acquired by the father himself. 

The acute English lawyers that were connected with the 
Supreme Courts, either as judges or as advocates are responsible 
for some of the changes noted above. The Supreme Court had 
to deal mostly with the Bengal school, and its decisions were 
respected by the Sudder Court that had to administer three schools 
of Hindu law, prevalent in the territories within its jurisdiction, 
in the greater portion of which the Dayabhaga is followed. The 
judges and the pleaders of the latter court were more familiar 
with the Bengal law, and unconsciously extended the Dayabhaga 
rules to the Mitakshara cases. 

In early times women laboured under great disabilities, 
the Mitakshara confers on them rights and privileges so as 
to place them almost on a par with men. In some respects 
women are placed by the founder of the Bengal School in a more 
favorable position than under the Mitdkshard, but it is fenced in 
by limitations. The Mitaéksharé females have been subjected to 
the Bengal limitations while the advantageous position enjoyed by 
the Bengal females could not be given them. Under both 
the Schools, however, the law relating to females appears to have 
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been construed rather against them. It may be that the English 
judges could not conceive the idea that in India which is so back- 
ward in material civilization, females could enjoy privileges that 
were denied to them in England. 

The order of succession according to the Bengal school has 
also been changed upon the assumption that it is based entirely upon 
the pinda theory introduced by the founder of the school. And the 
theory has been so explained as to render the order of succession ex- 
pressly laid down by Jimutavahana, inconsistent with the theory 
attributed to that acute logical writer. According to the present 
view, a nephew’s daughter’s son is to be preferred to the nephew’s 
son’s son, a cognate taking in preference to an agnate of the same 
degree, although they would succeed in the reverse order to the 
estate of the brother and the nephew, through whom they are 
related to the propositus: a somewhat unique development of 
law, opposed to the very spirit of Hindulawand unknown to any 
other system of Jurisprudence. 

Whilst making the above observations, I must ask you to 
specially note that the law as laid down in the decided cases 
must be accepted for the present as settled law, and justice will 
be administered in the courts in accordance therewith so long 
as they are not upset by authority. When a particular view of 
law has been taken in a series of cases, the judges though con- 
vinced of its erroneousness, think themselves bound to follow it, 
for otherwise they might disturb innumerable titles. But having 
regard to the facts that the people in this country tenaciously 
adhere to their customary law, that they do oftener consult the 
pundits than lawyers on matters of Hindu law, that justice is 
administered by the highest tribunals in a language strange to the 
people, and that the case-law is not made accessible to the people 
by translating the reports of cases into their language, it is doubt- 
ful whether the strictest adherence to the maxim stare decisis 1s 
justifiable in all matters. 
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IT. 
DEFINITIONS. 
ufrsat g yet exe faferatia | 


waa eRUTE HaHa TAA | 
TMATAT Hata TAT THAT I faaratreareera | 


sfrarae: frre frat ed deen wat: eaare: TaMbercte: | 
wary afaumerarare afters qreqa | farmerarera upere ere | 
wTarae agar wer wate efranns wRer qews greasy 
afaaar etq cease tren | Steam: | 


warad a frat Tar eaaeTr: firg: | 

frat etg-wisg WAS BAT CFF 

worarage wey fry fas: caHF | 

Ve waa Tear ATTA I 

wane: suse-a-gq we wt waz | 

OAT THe are-wraray: fir ea a 4 

VAUAQUgT g AYU wears: | 

afr: weit rArgEr wa w Sta 

wera argue cra farufafa fafa: | 

LAL SUT THAT VAT WA —E | L-LEE | 


ufaam-warat efren ofcattian | angTUTy | 


Sapinda. 


The term sapmda means, one of the same pinda. The word 
pinda is used in various senses: it signifies thickness, mags, a 
ball, food, body, a ball composed of rice &c. presented to the 
manes Of ancestors. : 

In the Hindu law books the term has been used in two 
different senses. 

In the Mitéksharé the term sapinda is used in the sense of, 
one of the same body, 1. ¢., a blood relation. In this literal sense 
the term would include all relations however distant. But this 
derivative denotation of the term, is curtailed by a technical 
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limitation ; it includes relations within the seventh decree ac- 
cording to the Hindu mode of computation. Then again there 
is this further restriction that this term when used without quali- 
fication, signifies agnatic relations only, 2. ¢., relations of the 
same gotra. 

According to the Mitiksharé therefore the sapindas of a 
person are, his six male descendants in the male. line, six male 
ascendants in the male linc, and six male descendants in.the male 
line of each of the six male aggendants,—altogether forty-eight 
relations. 

The wives of these relations as well as of the person himself 
are his sapindas. The sacrament of marriage is believed to con- 
stitute physical unity of persons of the husband and the wife. 

This definition is not altogether lost sight of, in the Daya- 
bhaga. But the author of that treatise explains it to relate to 
marriage, mourning &c. and not to inheritance. For the purpose 
of inheritance, he takes the word supinda in the sense of one con- 
nected through the same funeral oblation. 

According to the Diyabhiga as understood by the Full Bench 
in the case of Guru Gobinda Shaha Mandal, 5 B. L. B., page 15, 
the term sapinda includes three classes of relations. 

The first class includes those relations of a person with 
whom that person, when deceased, and after the sapindikaran} 
ceremony, partakes of undivided oblations. They are his three’ 
male descendants in the male line, three male ascendants in 
the male line, and three male descendants in the male line of 
‘each of the three male ascendants: or in olher words, the son, 
grandson and great-grandson ; the father, grandfather and gr eat 
grandfather ; the brother, brother’s son and brother’s grandson ; 
the paternal uncle, his son and grandson ; as well as the paternal, 
granduncle, his son and ovandson,—altogether fifteen relations.’ 
The wives of these relations as well as of the person himself are 
his sapindas in this sense. 

The second class comprises those relations of a person that 
present oblations participated in by that person, when deceased, 
but do not partake of undivided oblations with him. They are 
the daughter's sons, of the person himself, of his three paternal 
“ancestors; aS Wéll asiof thé-son and_ “grandson ‘of the person him- 

self and his three Tee ‘ancestors,—altogether twelve relations. 

The third Glass‘comprehends the three maternal grandsires, 
to whom the deceased was bound to offer oblations, and those re- 
lations that present oblations to them. They are thethrea mater- 
nal grandfathers, three male descendants of each of them, and the 


daughter's : s sons of the three rec grandsires and of two male descen- 
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dants of each of the three grandsires,—altogether twenty-one 
relations. 

You will yourself bein a position to draw out the list of rela- 
tions falling under each class. mentioned above, if you bear in 
mind the following propositions in connection with the Pdrvana 
Sriddha ceremony, namely, (1) A person is bound to offer fu- 
neral cakes to his three immediate sagotra ancestors, male as 
well as female, and to histhree immediate maternal male grand- 
sires. (2) A person after his death, and after the sapindikaran 
ceremony partakes of undivided oblations with his three sagotra 
ancestors with whom he is united by thatceremony. The sapindas 
of a person are, (according to the Full Bench) those relations with 
whom he partakes of undivided oblations, those who offer obla- 
tions enjoyed by him, those to whom he was bound to present 
oblations as well as those who offer oblations to those to whom he 
:was bound to present oblations. 

In connection with this subject it ought to be particularly 
borne in mind that if a person die during the lifetime of one or 
two of his three immediate sagotra ancestors, then his sapindt- 
karan ceremony which must be performed with three sagotra an- 
cestors, is to be performed by uniting him with two or one respec- 
tively of his paternal ancestors further removed than three 
degrees. Thus, most, if not all, of the sakulyas may come under 
the first class of sapindas. 

According to all the Sanskrit commentators, the term sapinda 
in the sense of connected through funeral oblations, includes the 
first class only. And it is extremely doubtful whether the 
author of the Dayabhiga intended to apply the term to all, if to 
any, of the latter two classes, except in a secondary sense. 
Srikrishna, however, refuses to call them sapindas in this sense. 


Sakulya. 
The sakulyas of a person according to the Diyabhaga, are 


|the 4t oud $th, tnale-descendants in the male line of -that 
| Pe of his father, grandfather. and great-grandfathers as 
'-well as the 4th,.oth.and 6th paternal male ancestors in the.male. 


i line, and six male descendants in the male line of these ancestors ; 
jaltogether .thirty-three relations. The term sakulya therefore 
‘includes those male sapindas according to the Mitakshar4, that 
do not fall under the first class Dayabhiga sapindas as enumerated 
above. The term sakulya is not used in the Mitakshar4. 
Besides the above meaning, the author of the D&yabhiga 
puts upon the term sakulya another sense in which it includes the 
samdnodakas. * 


~ 
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Samidnodaka. 


The term samdnodaka includes all agnatic relations of the 
same gotra or family, within fourteen degrees calculated atone 
ing to the Hindu mode of oom pute : thirtec 
male descendants J poe male ji 





0 3 
however, .those..included .under the. terms” 
sapinda and sakulya. According to some it comprises all sagotras 
or agnatic relations, however distant. The meaning of the term 
samdnodaka is the same as sagotra in the Mitiksharé: but in the 
Dayabhaga it is limited as mentioned above. 


Sagotra. 


Two persons are sagotra or of the same family, if both of 
them are descended~in the male line from a certain rishi or gage, ' 
after whose name the gotra or family is called, however distant ' 
either of them may be from the common ancestor. Hvery Hindu ; 
knows the gotra to which he belongs. 

The later Brahman writers say, that properly speaking Brah- 
mans alone belong to some gotra or other as being descended from 
the rishi who is the founder of the gotra or family ; but the three 
inferior tribes have no gotra of their own. But this theory seems 
to be opposed to admitted facts. For Viswamitra, who was a 
Kshatriya by birth, and Vashishtha who was not a pure Brahman 
by birth, are admittedly founders of gotras, or ancestors of many 
founders of gotras. 


Samana-pravara. 


Samana-pravaras are descendants in the male line of the 
three paternal ancestors of the founder of a gotra. The term is 
used in the Déyabhaga, but not in the Mitakshara. 


Bandhu. 


The term bandhw includes, according to the Mitékshara, the 
sapindas of a different family. In dealing with the sapinda rela- 
tionship in the Achara-Kanda the author of the Mitékshard says, 
that it extends to seven degrees on the father’s side.and to five 

..-the-mother’s side : and explains the term seven 
degrees to saclade six descendants, six ascendants beginning with 
the father, and all collaterals who are within six degrees of de- 
scent from any of the sixascendants. 'The Mitakshard, however, 
is silent as to whether the lines of ascent and of descent may pass 


} 
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through females alone? and if so, is there any limit to their 
number ? 

The five degrees on the mother’s side has not been explained ; 
but following the analogy of the father’s side, it would appear 
that they are the mother’s three ancestors and their four descen- 
dants. Here again the same difficulty presents itself as to how 
far these ancestors and descendants may be females ? 

It may be said that why should not the lines both of ascent 
and of desceut be composed of females only; there being no re- 
striction laid down in any work about such computation ? 

The question appears to be beset with considerable difficulty, 
and admits of no easy solution. In connection with this subject 
you will bear in mind the following rule with regard to the pro- 
hibited degrees in marriage, numely, that a man may marry a 
girl who is distant by three qgolras or families. This rule runs 
counter to the position that the lines may be taken to be filled up 
by females alone. Because such a girl might be a sapinda ac- 
cording to that position, and as such could not be taken in 
marriage. At any rate the above rule may be accepted as the 
guide for determining the limit of supinda relationship between 
persons in whose lines of relationship females intervene. 

If what I have said above be correct, then the bandhus on 
the maternal side of a person, are the mother’s three ancestors, 
male or female, and their four descendants of either sex, with the 
exception of those that are excluded by the application of the 
above rule. 

As regards bandhus on the paternal side, they are divisible 
into three classes, (1) the maternul relations of the father and of 
the paternal ancestors in the male line, (2) the descendants of the 
father and of these paternal ancestors, (J) the descendants of the 
propositus himself. 

With reference to the first class, namely, the maternal rela- 
tions of the sagotra male ancestors, the question which suggests 
itself for consideration is, whether it extends to seven devrees. 
At the first blush we are inclined to answer it in the affirmative, 
because it has been said that sapinda-ship extends to seven 
degrees on the paternal side. Now if this view were correct, then 
counting the seven degrees from the propositus in the line of the 
father’s maternal side, we get four ancestors o£ the father’s 
mother, and six descendants of each of those ancestors. -But we 
have already seen that on the maternal side of the propositus him- 
self the sapindas are the three ancestors of the mother and four 
descendants of each of those three ancestors. Hence it would be 


absurd to suppose that sapinda-ship extends to seven degrees on 
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the maternal side of the father ; inasmuch as many relations on 
the father’s maternal side, who are included on that supposition, 
would be sapindas to the son but not to the father himself through 
whom they are related; since the father’s own sapindas on his 
mother’s side are his three maternal ancestors and their four 
descendants. 

Thus we are driven to the conclusion that the rule limiting 
sapinda relationship to five degrees on the mother’s side, is in- 
tended to be applicable to the maternal relations not only of the 
propositus himself, but also of his father and paternal male 
ancestors. 

The bandhus on the maternal side of the lineal male ances- 
tors, therefore, on computation of five degrees from the proposi- 
tus, are the father’s mother’s two ancestors and their four 
descendants, as well as the paternal grandfather’s mother’s one 
ancestor and his or her four descendants; excepting, however, 
those that may be excluded by the aforesaid rule of marriage. 
The maternal relations of the paternal great-grandfather and 
other remoter ancestors, cannot be bandhus, as they are beyond 
five degrees. 

Next let us see which of the descendants of the paternal 
lineal male accestors may be bandhus. With reference to this 
subject we are to bear in mind that reciprocity should obtain as 
regards sapinda relationship between two persons ; ‘that is to say, 
if « be a sapinda or bandhu to y, then y must necessarily be a 
sapinda or bandhu to « ; similarly if « be not a bandhu to y, then y 
cannot be a bandhu tox. That being so, no descendants of the sixth 
and seventh paternal ancestors (according to the Hindu mode of 
computation) can bea bandhu. Take for instance, the sixth paternal 
ancestor’s daughter’s son, call him x, and the proposttus y : y can- 
not be bandhu to x, because y is the sixth descendant of 2’s mater- 
nal grandfather, and therefore beyond five degrees on the maternal 
side of x Hence « also is not a bandhu of y. 

Our field of enquiry, therefore, becomes considerably limited, 
we are to confine our attention to the descendants of the four 
paternal ancestors only. With respect to these descendants also, 
we are not to look beyond the fourth in descent. The fifth de- 
scendant of any of the four ascendants e~.not be a dandhu. For_ 
in order to be @ bandhu, he must be-cu1ated through a female, to} 
any of these ascendants; such an ascendant, therefore, is a 
maternal relation either of the fifth descendant himself or of one 
of his paternal ancestors, consequently the common ascendant 
being distant by six degrees (Hindu mode) from the fifth de- 
scendant, and being a maternal relative cannot be his dandhu ; 
far less can the propositus be. 
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Hence collateral descendants, of any of the four paternal 
lineal male ancestors, are bandhus if related through one or more 
females, and within five degrees of descent (Hindu mode); pro- 
vided they are not excluded by the aforesaid rule of marriage. 

In this view the sister’s daughter’s son isa sapinda, as also 
the sister’s daughter’s son’s son. The former has been held by 
a Full Bench in the case of Umaid Bahadur, 6 C. L. R., 500 to be a 
sapinda anda bandhu andas such an heir; but there is an obitur 
dictum in the judgment of that case, to the effect that the latter 
is not a sapinda. This seems to be opposed to the view which I 
have expressed above. 

The view delivered for your acceptance is entirely based 
upon the process of reasoning set forth above. The conclusions 
must necessarily be wrong if any of the premises be incorrect. 
Possibly, the theory of reciprocity may be liable to objection. 
But it may be observed that should there be an error, I have 
erred on the side of limitation, not on that of extension. 

I have taken the terms bandhu and bhinna-gotra sapinda as 
convertible ones. The term bandhu is not used in the Achéra- 
K4nda where sapinda relationship has been explained. It occurs 
in the text of Y4jnavalkya laying down the order of succession. 
In explaining that term, the author of the Mitaékshardé says that 
It includes the bhinna-gotra sapindas. Subsequently in discus- 
sing the succession of bandhus, the author gives an enumeration 
of them. That enumeration again, has been held to be not 
exhaustive. But regard being had to the enumeration, a doubt 
may arise whether all bhinna-gotra sapindas are intended to be 
included under the term bandhu, that is to say, under the cate- 
gory of heirs. The enumeration may be taken to be based upon 
principles suggesting restrictions as to the admission of bhinna- 
gotra sapindas to heirship. Perhaps the obiter dictum of the Full 
Bench intends to lay down that the sister’s daughter’s son’s son 
is not a bandhu or heir; although the expression used is that he 
is not a sapinda. I shall return to this subject when we come 
to the inheritance of bandhus. 

The opinion of the Full Bench, however, though, an obiter 
dictum, is entitled to the highest respect. Judges of the superior 
Courts are always reluctant, as a general rule, to pass any opinion 
upon a point they are not called upon to decide. The circum- 
stances of particular cases, however, where general principles are 
discussed, do sometimes necessitate a departure from that rule. 
In the above Full Bench case for instance, the extreme contention 
before their Lordships was, that all bhinna-gotra relations within 
seven degrees on the paternal side and five degrees on the mater- 
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nal side (according to the Hindu mode) are bandhus and heirs. 
And their Lordships felt it necessary to pass the opinion disap- 
proving of that contention, with a view to discourage useless liti- 
gation by persons claiming indiscriminately as bandhus. 

If the above interpretation of the opinion of the Full Bench 
be correct, then my exposition of bhinna-gotra sapinda relation- 
ship does not militate with that opinion, although all the bhinna- 
gotra sapindas may not be heirs. 

Lastly, I come to the bhinna-gotra descendants of a person 
that are his sapindas. Agreeably to what has already been said 
with reference to the descendants of the father and the paternal 
ancestors, it is clear that this relationship cannot extend beyond 
the fourth in descent (the fifth in Hindu mode). The daughter’s 
daughter’s daughter’s son is probably excluded by the marriage 
rule mentioned above. 

In conclusion, let us enumerate the bhinna-gotra sapindas or 
bandhus of a person. They are his three maternal ancestors and 
their four descendants; his father’s two maternal ancestors and 
their four descendants; his grandfather’s one maternal ancestor 
and his or her four descendants ; as well as the second, third and 
fourth bhinna-gotra descendants of the person himself and of his 
four paternal male ancestors. I omit to mention the first de-! 
scendant, because he or she must be, by birth, a sagotra sapinda. 

If reciprocity be rejected, then we must include descendants 
of the person himself and of his six male ascendants, down to 
the sixth degree. 

A clear knowledge of the bhinna-gotra sapinda relationship 
is of very great practical importance, for the purpose of un- 
derstanding the prohibited degrees in marriage. 

The following tables will help you in understanding the 
sapinda and the sakulya relationship. 


The first class Ddéyabhdga sapindas. 
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The third class Dayabhaga sapindas. 
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The AMitakshard sapoulas, 
G,F,, = Soo ss Sai = Bis ee S16 air Sy ay ee 


= 


GiFis — 81, —Sig — 84. — 84. — 8,3 — 8, 
G,F,,—8,,—S8,; —58,, —8,, — 83, — 8.5 
G.F,, —8,, —8,, —8,, —8,, —8,; —S5. 
GF, —8. —S, —S,, —S,, —S83, — S45, 


F, —8, —S, —S8,,;—-S,, —8.;, —S8y, 
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The Sakulyas. 

G.F.,— S23 — Sag — Sau — S31 — S32 — S35 
G.Feo — 8a: — See — Sap — Sau — Sas — See 
G,F,, — 8:1, — 815s — Sie — 817 — Bis — Big 
GoW Gas wae oa8, 262 8 a5 
l. eG. 28: BAG. aie aa ey ee. 
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I should draw your attention to a recent Madras decision 
(7 M. 8. 548) in which it bas been held that a person’s mater- 
nal grandfather’s brother’s daughter’s daughter is beyond five 
degrees and therefore eligible for marriage, according to the 
Mitékshard. It is difficult to understand how she could be held 
to be beyond five degrees, except according to the English mode 
of computation of degrees, as is explained in the Succession Act. 

It may be interesting to enquire into and trace the etymolo- 
gical meaning of some of the terms, and the probable connection 
of the same with their explanation as given above. The words 
sapinda, sakulya, samanodaka, sagotra, and samanapravara mean 
respectively those whose pinda, kulya, udaka, gotra and pravara, 
are common. Gotrais derived from go a cow and tra to protect, and 
means that which protects the cow. Udaka is water or a reservoir of 
water such as a well. MKulya may be derived from iula (similar 
to Latin colo) to cultivate, and means a field or cultivated land. 
And pinda, means food. 

According to the rules laid down by Manu (8. 237-239) and 
Yajnavalkya (2. 171, 172) relating to the establishment of villages, 
there should be a belt of uncultivated land, set apart for pasture, 
at least four hundred cubits in breadth immediately round a 
village, separating it from the cultivated land; and on that side 
of this belt, which is contiguous to the fields, hedges should be. 
erected so high that a camel might not see over them, so that the 
cattle might not trespass into the fields. 
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Assuming that a single family established a new village, 
and bearing in mind that a pasturage, and a reservoir of water 
indispensable in a tropical country, are not divisible according 
to Hindu law, we may take the words sagotra and samanodaka 
to mean all members of the family, holding in common the pas- 
turage and the reservoirs of water used for domestic or agricultural 
purposes ; the word sakulya to signify those members that jointly 
carried on cultivation; and the word sapinda to comprise those 
that lived in common mess. When a family increased in the 
number of its members, they would separate in mess first, and 
might still continue to hold in common their estate, consisting 
mainly of land, by jointly carrying on the cultivation and dividing 
the produce according to their shares; and when this was felt to 
be inconvenient, they divided the family land continuing, however, 
to use and occupy jointly the gofra or the land reserved for graz- 
ing the cattle, and the reservoirs of water, which remained 
common to the most distant agnatic relations. The plain mean- 
ing of the texts of Baudhayana and of the Brahmapurana cited 
above, lends some support to this view. 
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IIT. 
Mitaksharé Joint Family and Partition. 


y-at fearawrarn faaant gaia at | 
ay Bg sex ara faq: UIQ SHIT | VIIA | 


afusarsareret waa fear: wa: 
wraty waae a frat a frarawz: 11 
wafawat Tawar at afar: ara? gar: | 
Vaya: BAW SaTeAaA-LawRy wat | 


wrat favewa safe aaa wfesere | 
waUy Gare wara wera a ay fame: 4 
a ara asasrrare J @ ay aafezar | 
efre asfrareate efwatrar faafea: a 
CAIs Bret Fanrs-erawwaa-famayq | 
WTTTS FEVANTY SHY wy faites: o 


wae-Tramrarn freat wrareat | UTwyaTaT: | 
mma earay fafex-ear veafara | ute | 
faudva gar: fawisagwerd aarq | ae | 
faway Gat ora: werurat fraraarsy | 

cereal af wig-eresafaaifearg i are | 
afe Far waratwray ver: ara: watficet: | 
way Stee Bat Wal aT WUT BTN Te | 
faqea  fawsat aramid wi etq 1 ate | 
weegaTe Gara wae: Wadeya: | 

fray frerg-irg-aten Whew hae | 


[ 29 ] 


Tare I ylry WHYS-CRTT WATT | 

Vara was Sate Bo IHy WE: | 
MATS-GATT FI TAT GEA a | 

area aw ay-eaqry-fager @aaia | | aT | 
Geary fea FAY CAAT ATT ATT | 

Haq Sea VSY wars: way wisray 1 we | 


foeganfatria ae-qaq way fsa | 
aay Weifenes erarerat wt a<-wIq 4 Ate | 


VATA Aa Fea GA HA | Te | 
foe ue se-ci aq waa WaT WIT I ae | 


toate afte Sa aeerfiraaserar | 
waiiged 24, frst orfenfad a 
BME BU TN Alea s | 
Ua sahara: GaSe weleera: 
GU-MA-Qa-Ot TSYUATAUES | 
eUerad TUTE VV -CaTe VERT! ae | 


According to the Mitékshara the estate of a deceased male 
devolves in three different modes : 

1. If he was a member of a joint undivided family his in- 
terest in the joint property passes by survivorship to the surviving 
members of the family. 

2. If he was separated from his coparceners and not re-united 
with any of them after partition, his estate descends agreeably to 
the rules-of succession. 

The rules of suttession also apply to the self-acquired and 
other separate property of a member of a joint family according 
to the ruling of the Privy Council in the Sivaganga case. 

8. Ifthe was re-united with any of his coparceners after 
partition, his estate goes under certain circumstances by survi- 
vorship, and under others, according to certain rules of succession, 
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Joint family and partition. 


The points to be considered with respect to a joint family 
are,—(1) the members of which it is composed ; (2) the descriptions 
of property belonging to them; (8) their rights, liabilities and 
privileges; (4) the devolution of their interest in the joint estate 
and (5) partition. 


(1.) Members. 


The members are males and females. The male members 
are: (1) those that are lineally connected in the male line; (2) col- 
laterals descended in the male line from a common male ancestor ; 
(3) an adopted son and (4) an illegitimate son. 

The female members are: (1) the wife or widow of a male 
member and (2) his maiden.daughter. They are subordinate or 
dependent members of a joint family. 


(2.) Property. 


Property belonging to the members of a joint family may, 
for different purposes, be classified thus :— 

1. Immoveable, Corrody, Moveable and Trade. 

2. Ancestral, Ancestral lost and recovered, and Acquired. 

3. Joint and Separate. 

4, Obstructed and Unobstructed. 

5. Partible and Impartible. 

These are cross divisions. 

Acquired property may be subdivided into (1) what has been 
acquired with the joint funds, or accession to the family estate ; 
(2) what has been acquired with the joint exertion of alt the 
members; (3) what has been acquired with the aid of the joint 
funds but by the special exertion of any member; (4) what has 
been acquired entirely by the personal exertion of a member 
without aid from joint funds, or self-acquired. 

Separate property may be subdivided into what belongs to a 
male member, and what belongs to a female or Stridhan. 

Corrody is a sort of intangible property. According to the 
Mitéksharé it consists of a royal grant or assignment, in part or 
whole, of the king’s share of the produce of any land. 

Ancestral property may be defined thus :—Property acquired 
by a lineal male ancestor, devolving on a male descendant in the 
male line becomes ancestral on the death of the ancestor, The 
subsequent accessions to it appear to fall under it. 
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Ancestral property lost to the family, when recovered by the 
father is deemed his self-acquired property as against his sons. 
But when it 1s recovered by any other member solely by his own 
exertion, then if the property be moveable it becomes exclusively 
his own; but if it be immoveable, he is entitled to a quarter 
rat and the residue is to be shared by all the members including 

im. 

A joint family trade differs from an ordinary partnership in 
this, that it is not dissolved by the death of any member. 

Joint property is & the essence of the notion of a joint 
family. It consists of the ancestral property, of the accessions 
to the same, and of the acquisitions with joint exertion. Im- 
moveable property lost to the family if recovered by any member 
other than the father of the family is subject to the incidents of 
joint property, and so is property acquired by the special personal 
exertion of a member but with the aid of joint funds; in the latter 
case the acquirer is entitled to a double share. 

Separate property of a male member consists of his self- 
acquired property and of property inherited by him alone accord- 
ing to the rules of succession. 

Self-acquired property may be allowed by the acquirer to be 
treated as family property so as to convert it to joint property. 


(3.) Rights &c. 


Every male member acquires from the moment of his birth 
or conception, or adoption an- interest in the ancestral property 
as well as in the separate property of his father, grandfather and 
great-grandfather. 

The property to which the right of the male issue arises 
from birth is called the unobstructed heritage. 

There is considerable difference between the nature and char- 
acter of the interest acquired by the male issue in the ancestral. 
property, and those of the interest acquired in the separate 
property. 

In the ancestral property the rights of the father and’ the 
gon are co-equal: a son can enforce partition of the same against 
the will of the father, and each son is entitled to the same share 
as the father. The father, however, has full control over the 
moveables. 

But a son’s right in the separate property of the father is 
imperfect and inchoate in character during the father’s lifetime, 
and is perfected by his death. The father may deal with such 
property according to his pleasure; a son cannot enforce a parti- 
tion of the same, against the will of the father. 
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The following passage in the judgment of the Privy Council 
in Surajbunsi Koer’s case (4 C. L. R., 226, sc. 5 C. 8. 148) should 
be read in this connection :— 

‘That under the law of the Mitikshard each son upon his 
birth takes a share equal to that of his father in ancestral im- 
moveable estate is indisputable. Upon the questions whether he 
has the same rights in the self-acquired immoveable estate of his 
father, and what are the extent and nature of the father’s power 
over ancestral moveable property, there has been greater diversity 
of opinion. But these questions do not arise upon this appeal. 
The material texts of the Mitakshara are to be found in the 27th 
and following slokas of the first section of the first chapter. It 
was argued at the Bar that, because in the third sloka of the 
above section, it is said that the wealth of the father becomes 
the property of his sons, in right of their being his sons, and 
‘that is an inheritance not liable to obstruction,’ their rights 
in the family estate must be taken to be only inchoate and im- 
perfect during their father’s life, and in particular that they 
cannot, without his consent, have a partition even of immoveable 
ancestral property. There was some authority in favour of this 
proposition, notwithstanding the texts to the contrary, which are 
to be found in the Mitékshard itself (see slokas 5, 7, 8, 11 of the 
5th section of the first chapter). But it seems to be now settled 
law in the Courts of the three Presidencies that a son can compel 
his father to make partition of ancestral immoveable property. 
On this point it is sufficient to cite the cases of Laljeet Sing vs. 
Rajcoomar Sing, 12 B. L. R., 378 and Raja Ram Tewary vs. 
Luchman Persad B, L. R., F. B. R., 731 decided by the High 
Court of Calcutta; that of Kaliparshad vs. Ramcharan, I. L. B., 
1 All. R., 159, decided by the High Court of the North-West 
Provinces; that of Nagalinga Mudali vs. Subbiramaniya Mudali, 
1 Mad. H. C., 77, decided by the High Court of Madras; and the 
case of Moro Vishvanath vs. Ganesh, Vithal, 10 Bom. H. C., 444, 
decided by the High Court of Bombay. The decisions do not 
seem to go beyond ancestral immoveable property. 

‘Hence, the rights of the coparceners in an undivided 
Hindu family, governed by the law of the Mitékshar4, which 
consists of a father and his sons, do not differ from those of the 
coparceners in a like family which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts which the Hindu law imposes upon 
sons, and the fact that the father is in all cases naturally, and 
in the case of infant sons, necessarily, the manager of the joint 
family estate.” © 
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The wife acquires from the time of marriage, a kind of 
subordinate co-ownership in the property of the husband. Her 
right is more imperfect than that of a son in the separate pro- 
perty of the father. The wife of a member of a joint family, 
acquires through the husband, a right, to the family property. 
A chaste wife’s right to be maintained out of the joint property 
is:indefeasible whether the husband is alive or dead. 

A daughter of a member has a right to maintenance, until 
marriage: after which event she ceases to be a member of her 
father’s gotra or family and becomes a member of her husband’s 
family. The expenses attending her marriage are also a charge 
upon her father’s estate. A daughter also appears to acquire 
from birth an imperfect right in her father’s estate, which is ex- 
tinguished by marriage. 

The imperfect right of the wife and of a maiden daughter 
is under certain circumstances, converted, on partition, to a 
perfect right entitling them to certain shares of the estate. 

It may be asked, why is this imperfect right to property 
recognized? The reason appears to be this,—The wife and 
children of a man use and enjoy his property without his express 
permission ; with a view to prevent such use and enjoyment from 
being construed into theft or criminal misappropriation, the 
Hindu lawyers recognize this imperfect right. ; 

From what has been said above it appears that a member 
of a joint family, whether male or female, acquires a right to the| 
joint property on his or her becoming a member by birth, adop- 
tion or marriage; and conversely his right ceases on his or her: 
ceasing to be a member of the family by death, adoption or} 
marriage. The property belongs to the family: any one acquiring: 
and retaining the status of being its member exercises certain : 
rights over the family property, and his rights cease on the. 
extinction of that status. A joint family, therefore, is like a | 
corporation : individual rights are all merged in the family or the j 
corporate body. Every member, male or female, has the right 
to enjoy the family property without any restriction. A member, 
entitled to get the least share on partition, may, by reason of 
having a large family of his own to support, consume, during | 
jointness, the largest portion of the proceeds of joint property, } 
without being liable to be called upon to account for the excess | 
consumption at the time of partition. The question of shares 
does not arise before partition. The family property can be dealt ! 
with jointly by all the members. 

The following observations of the Judicial Committee in 
Appvier’s case (11 Moore, 75) should be caréfully read in this 
connection :— 


Tee 
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“ According to the true notion of an undivided family in 
: Hindoo law, no individual member of that family, whilst it 
, remains undivided, can predicate of the joint and undivided pro- 
iperty, that he, that particular member, has a certain definite 
I ghare. No individual member of an undivided family could go to 
! the place of the receipt of rent, and claim to take from the Col- 
‘ lector or receiver of the rents, a certain definite share. The 
‘ proceeds of undivided property must be brought, according to the 
’ theory of an undivided family, to the common chest or purse, 
' and then dealt with aceording to the modes of enjoyment by thé 
: members of an undivided family. But when the members of an un- 
: divided family agree among themselves with regard to particular 
’ property, that it shall thenceforth be the subject of ownership, 
i In certain defined shares, then the character of undivided pro- 
: perty and joint enjoyment is taken away from the subject-matter 
‘go agreed to be dealt with ; and in the estate each member has 
‘thenceforth a definite and certain share, which he may claim the 
| right to receive and to enjoy in severalty, although the property 
' itself has not been actually severed and divided.” 


Altenation of undivided interest. 


No member can, without the consent of his co-sharers, make a 
voluntary alienation by sale, gift or devise, of his undivided interest 
in the joint property. This is strictly true in the Mithila and the 
Benares Schools. For in Madras and Bombay usages have sprung 
up according to which an alienation by a member for valuable 
consideration of his undivided interest is allowed; and in Madras 
a gift also of the same is recognized as valid. 

A distinction, however, has been made between alienations 
by private contract and conveyance, and alienations under legal 
process, as in the case of joint family property seized and sold in 
execution of a decree against one member of the family for his 
separate debt. The Mitaksharé law on this point, as administered 
by the Bengal High Court is thus explained by the Privy Council: 
in Surajbunsi Koer’s case :— 

“In Bengal, however, the law which prevails in the other 
Presidencies, as regards alienation by private deed, has not yet 
been adopted. In a leading case on the subject, that of Sababart 
Prasad Sahu vs. Foolbash Koer, 3 B. L. R., F. B. BR., 31, the 
law was carefully reviewed, and the Court, refusing to follow the 
Madras and Bombay decisions, held that, according to the Miték- 
sharé law, as received in the Presidency of Fort William, one 
coparcener had not authority without the consent of his co- 
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sharers to mortgage his undivided share in a portion of the joint 
family estate, in order to raise money on his own account, and 
not for the benefit of the family. In another part of the same 
case the Chief Justice intimated a doubt upon a question which 
did not then call for decision, viz., whether, under a decree 
against one coparcener in his lifetime, his share of joint property 
might be seized and sold in execution. That question must now 
be taken to have been set at rest by the recent decision of this 
tribunal in Deendyal v. Jugdeep Narain Sing, L. R., 4 I. A., 247, 
by which the law has so far been assimilated to that prevailing, 
in Madras and, Bombay, that it has been ruled that the purchaser 
of undivided property at an execution sale during the life of the 
debtor for his separate debt does acquire his share in such pro- 
perty with the power of ascertaining and realizing it by a 
partition.” 

But as regards testamentary power it appears to be settled 
law that no Hindu governed by the Mitaksharé can make a 
testamentary disposition of his undivided interest in the joint 
family property. The law on the subject has been explained by the 
Privy Council in the case of Lakshan Dada Naik v. Ram Chandra 
Dada Naik, thus :— 

“It has been ingeniously argued that partial effect ought 
to be given to the Will by treating it as a disposition of the one- 
third undivided share in the property to which the father was 
entitled in his lifetime. The argument is founded upon the 
comparatively modern decisions of the Courts of Madras and 
Bombay, which have been recognised by this Committee as esta- 
blishing that one of several coparceners has, to some extent, a 
power of disposing of his undivided share without the consent of 
his co-sharers. 

“Those cases have established that such ashare may be 
seized and sold in execution for the separate debt of the co-sharer, 
at least in the lifetime of the judgment-debtor, and that it may 
be also made the subject of an alienation by a deed executed for 
valuable consideration. The Madras High Court has gone 
further, and ruled that an alienation by gift or other voluntary 
conveyance inter vivos will also be valid against the non-assen- 
tient coparceners. And assuming this latter proposition to be law, 
the learned Counsel for the appellant have insisted that it follows 
‘BS @ necessary consequence that such a share may be disposed of 
by will, because the authorities, which engrafted the testa-~ 
mentary power upon the Hindu law, have treated a devise as a 
gift to take effect on the testator’s death, some of them affirming 
the broad proposition that what a man can give by act inier vivos 
he may give by will. 
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“ To this argument there are two answers. Their Lordships 
have to apply to this case the law as it is received at Bombay. 
The decisions of the High Court of Bombay have ruled that a 
coparcener cannot, without the consent of his co-sharers, either 
give or devise his share; that the alienation of it must be for 
value; and if this be law, the whole argument in favour of testa- 
mentary power over the undivided share fails. 

‘‘ Again the High Court of Madras, though admitting that 
@ coparcener can effectually alienate his share by gift, has ruled 
that he cannot dispose of it by will. Its reasons for making this 
distinction between a gift and a devise are, that the coparcener’s 
power of alienation is founded upon his right to a partition; 
that that right dies with him ; and that the title of his co-sharers 
by survivorship vesting in them at the moment of his death, 
there remains nothing upon which the will can operate. This 
principle was invoked in the case of Surajbunsi Koer, and was 
fully recognised by their Lordships, although they decided the 
particular case, which was one of an execution against a mort- 
gaged share, on the ground that the proceedings had then gone 
so far in the lifetime of the mortgagor as to give, notwithstand- 
ing his death, a good title against his co-sharers to the execution 
purchasers. It follows from what has been said that the weight 
of positive authority at Madras, as well as at Bombay, is against 
the proposition of the learned Counsel for the appellant. 

“Their Lordships are not disposed to extend the doctrine 
of the alienability by a coparcener of his undivided share without 
the consent of his co-sharers beyond the decided cases. In the 
case of Surajbunst Koer, above referred to, they observed :— 
‘There can be little doubt that all such_glienations, whether 
voluntary or compulsory, are inconsistent with the strict theory 
of a joint and undivided family (governed by the Mitéksharé 
law); and the law, as established in Madras and Bombay, has 
been one of gradual growth, founded upon the equity which a 
purchaser for value has to be allowed to stand in his vendor’s 
shoes, and to work out his rights by means of a partition.’ 
The question, therefore, is not so much whether an admitted 
principle of Hindu law shall be carried out to its apparently 
logical consequences, as what are the limits of an exceptional 
‘doctrine established by modern jurisprudence.” (7 C. L. R. 320.) 

Ait the members are entitléd’to join in the management of 
the family property. Practically, however, it is seldom managed 
by all the members; but one member, who is oftener than not 
the eldest, and is sometimes a younger one .possessed of ability, 
manages the family estate. The father of the family is 
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naturally, and when his sons are infants, necessarily the manager. 
When the family consists of collaterals only, a brother or an 
uncle generally manages the estate. The manager is, seldom if 
ever, elected by all the members or even by those that are adults. 
His position is not exactly that of a trustee or an agent. He- 
may be sued by other members during jointness for an account 
(13 W. R., F. B., 75). But the accounts must. be taken upon the 
footing of what has been actually spent for family purposes, and 
not upon the footing of what should have been so, if the manager 
were more prudent and less extravagant. But he is bound to 
make good what has been misappropriated or concealed by him. 

According to the Mitékshara a single member may alienate 
the family property for a legal necessity. Every member of a 
joint family may be said to have two capacities, one may be called 
the representative, and the other his individual, capacity. In the 
former he represents the family, as for instance, when any 
property is purchased in his name, he is presumed to represent 
the family. The manager has been held to be the representative 
of the family in several matters. A private alienation of joint 
property by him alone for a valid cause is. binding on his infant 
coparceners. But whether it is binding on the adult members 
not joining in it, is a question which is not free from doubt and 
difficulty. There is certainly a broad distinction between a 
case in which the father or any other lineal ancestor is the 
manager, and one in which any other member is so. But there is 
no reason why persons that are sui juris should be deprived of 
their rights by the act of another person except under very spe- 
cial circumstances. 

The law relating to the power of a manager of an infant’s 
estate has been thus laid down by the Privy Councilin the leading 
case of Hanuman Persad Pandey (6 Moore, 393) :— 

“The power of the manager for an infant heir to charge an 
estate not his own, is, under the Hindu law, a limited and quali-\ 
fied power. It can only be exercised rightly in a case of need, 
or for the benefit of the estate. But where, in the particular 
instance, the charge is one that a prudent owner would make, in 
order to benefit the estate, the bond jide lender is not affected by 
the precedent mismanagement of the estate. The actual pressure 
on the estate, the danger to be averted, or the benefit to be 
conferred upon it, in the particular instance, is the thing to be 
regarded. But of course, if that danger arises or has arisen 
from any misconduct.to..which the lender is.or has been @ 
party, he cannot take advantage of his own wrong, to support 
a charge in his own favour against the heir, grounded on @ 
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necessity which his own wrong has helped to cause. Therefore, 
‘the lender in this case, unless he is shown to have acted mald 
; Jide, will not be affected, though it be shown that, with better 
| management, the estate might have been kept free from debt. 
'Their Lordships think that the lender is hound to inquire into the 
necessity for the loan, and to satisfy himself as well as he can, 
‘with reference to the parties with whom he is dealing, that the 
‘manager is acting in the particular instance for the benefit of 
‘the estate. But they think that if he does so inquire, and acts 
‘honestly, the real existence of an alleged sufficient and reason- 
ably credited necessity is not a condition precedent to the vali- 
,dity of his charge, and they do not think that, under such cir- 
cumstances, he is bound to see to the application of the money. 
It is obvious that money to be secured on any estate is likely to 
be obtained on easier terms than a loan which rests on mere 
personal security, and that, therefore, the mere creation of a 
eharge securing a proper debt cannot be viewed as improvident 
management; the purposes for which a loan is wanted are often 
future, as respects the actual application, and a lender can rarely 
have, unless he enters on the management, the means of con- 
trolling and rightly directing the actual application. Their 
Lordships do not think that a bond fide creditor should suffer 
when he has acted honestly and with due caution, but is him- 
self deceived.” 

The principles laid down in this case are of very general 
application, and have been embodied in Section 88 of the Transfer 
of Property Act. 

The expression ‘legal necessity’ is very often used, and it 
signifies the causes for which, or the circumstances under which, 
a@ person having a limited interest in property is authorized to 
transfer it so as to pass to the transferee an absolute right to 
the entire property. In the present connection, it comprises 

i _jpitiatory ceremonies, marriage, exequial rites, 
and sraddha ceremony. oF the members of the family, as well 
as the préservation of the family estate and the payment of 
debts contracted for the above purposes. And it should be 
remarked that generally people in this country contract loans 
for the purpose of legal necessity, under the vain hope of liqui- 
dating the same, before thinking of an alienation of ancestral 

rty. 

Tt ie now been settled by modern decisions (see Girdhari- 
lail and Modunmohun vs. Kantoolal, 22 W. R. 56 and the case of 
Surajbunsi Koer co nomine Ramsahai) that the payment of debts 
of the father or any other lineal paternal ancestor is g legal 
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necessity for which the entire joint estate including the son’s 
or grandson’s coparcenary interests in the ancestral property are 
liable, provided that the debts were not poe eee eee 
or immoral purpose. The debts therefore should be antecedent 
*alienations for discharging the same. In some cases, the 
consideration money paid for an alienation by the father has 
been deemed to constitute a debt for which the sons are liable. 

Regard being had to the facts, that the manager of the 
family may be either an ancestor such as the father, or any other 
relation such as an uncle or a brother; and that the other 
coparceners may be all minors, or some of them adults; a very 
important and difficult question has arisen as to how far the 
manager is to be considered the representative of the family 
in matters affecting the family property. 

The existence of a legal necessity for which the family 
property is liable is a question of fact. But the mode in which 
the family property is to be made available for meeting or satis- 
fying the legal necessity, is a question of law, the solution of 
which has been attended with difficulty, and with conflict of deci- 
sions, created by a departure from the general principles of law, 
based upon principles of equity invoked in hard cases. If the 
general principles of law were adhered to, no difficulty would 
have arisen except some hardship to a few litigants. ; 

For a legal necessity affecting the family, the father or any 
other manager may make a private alienation of the family pro- 
perty when the other members are minors, who may, however, im 
peach the validity of such alienations by suits. But the adult mem- 
bers are not bound by such an alienation unless made with their: 
consent, express or implied. I am notsure whether they are bound \ 
or not when the father is the manager, the law on the subject seems 
to be in a floating condition. There is, however, no reason why a 
person that is sui juris, should have his proprietory rights ex- 
tinguished by the act of a person other than himself. 

As in the majority of instances, alienations are compulsory 
under process of courts, and many other matters affecting the 
family property are settled by litigations, the form of suits relat- 
ing to family affairs becomes very important, and throws some 
light on private alienations by the manager. 


Judicial proceedings. 


You will observe that the general rule is that no person can 
be bound by a decree to which he was not a party; it cannot even | 
be useg@ as evidence against him; and that a person cannot be 
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appointed guardian ad litem, if his interests be adverse to those 
of the minor. But this rule is not followed in all cases when the 
managing member alone, of a joint family, was the party to a 
suit. The decisions on the point do not seem to be uniform. 

There are several cases in which it has been held that one 
member of a joint family, cannot alone sue on behalf of the family. 
The result of a suit by an uncle or a brother, who was the manager, 
was held not binding on the other members of the family, though 
minors. (11 C. 8. 293; 5 M.S. 125; 10 B.S. 21). 

A brother though manager could not represent the family 
so as to bind his brothers by decrees obtained against him alone. 
Bissessarlal Sahu’s case, however, lays down a somewhat contrary 
rule under peculiar circumstances. (61. A. 233,8.C.,50. L. RB, 
477). 

The father of a family, however, cannot be presumed to act in 
fraud of his sons; therefore in a proceeding he may be deemed 
to represent the whole family. But in this connection, polygamy 
which is lawful amongst Hindus should be taken into considera- 
tion. However, the following extract from the judgment of the 
Privy Council in the case of, Nanomi Babuasin (13 C. 8S. 21) 
shows what the law is on the subject :— 

‘“‘There is no question that considerable difficulty has been 
found in giving full effect to each of two principles of the Mi- 
tiksharé law, one being that a son takes a present vested interest 
jointly with his father in ancestral estate, and the other that he 
is legally bound to pay his father’s debts, not incurred for immoral 
purposes, to the extent of the property taken by him through 
his father. It is impossible to say that the decisions on the 
subject are on all points in harmony, either in India or here. * * * 

“It appears to their Lordships that sufficient care has not 
always been taken to distinguish between the question how far 
the entirety of the joint estate is liable to answer the father’s 
debt, and the question how far sons can be precluded by pro- 
ceedings taken by or against the father alone from disputing 
that liability. Destructive as it may be of the principle of in- 
dependent coparcenary rights in the sons, the decisions have 
for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent 
-debt, or against his creditors’ remedies for their debts, if not 
tainted with immorality. On this important question of the 
liability of the joint estate their Lordships think that there ‘is 
now no conflict of authority. 

“The circumstances of the present case do not call for any 
inquiry as to the exact extent to which sons are precluded by a 
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decree and ¢écution proceedings against their father from 
calling into qrstion the validity of the sale, on the ground that 
the debt wich formed the foundation of it was incurred for 

.. ummoral pyposes, or was merely illusory and ficticious. Their 
ordshipsfio not think that the authority of Deendyal’s case 
bount’t.th/ourt to hold that nothing but Girdhari’s (the father’s) 
coparcenary interest passed by the sale. If his debt was of a 
nature to support a sale of the entirety, he might legally have 
sold it without suit, or the creditor might legally procure a sale 
of it by suit. All the sons can claim is that, not being parties 
to the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature of the debt in a suit of their 
own. Assuming they have such aright, it will avail them no- 
thing unless they can prove that the debt was not such as to justify 
the sale. If the expressions by which the estate is conveyed 
to the purchaser are susceptible of application either to the 
entirety or, to the father’s coparcenary interest alone (and in 
\Deendyal’s case there certainly was an ambiguity of that kind,) 
absence of the sons from the proceedings may be one ma- 

] consideration. But if the fact be that the purchaser has 
bargained and paid for the entirety, he may clearly defend his 
title to it upon any ground which would have justified a sale 
if the sons had been brought in to oppose the execution pro- 
ceedings.” 

It would appear from this and other case~ that when the} 
family property is sold in execution of a decree for money against 
the father alone, the sons have no remedy unless they succeed 
in proving that the debts were contracted for an immoral pur-' 
pose. The distinction whether the father was sued in a repre- 
sentative character or not, depends rather on the nature of the 
debt than on the form of the proceedings, which may also be 
taken into consideration. 


(4.) Devolution. 


On the death of a male member of a joint family his copar- 
cenary interest passes by survivorship to the surviving male 
members of the family. It does not, however, go to all the sur- 
viving members, and even when it does, it does not go in equal 
Shares: there is a certain order in which they take. It devolves 
of: the male issue in the first instance; on their default it goes 

to the nearest tiale Ascéidant and his descendants ; and on failure 
of them, to the next ascendant and his descendants; and so on. 

The result will be the same, if the matter be stated thus ;— 
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When a member dies leaving male issue he 1,1, geemed to 
exist in them ; otherwise, excepting-the maintena, o¢ his widow 
and maiden daughter, if any, and the marriage 09,4 Jatter, his 
existence may be ignored as regards the joint erty: the 
survivors continuing to hold and enjoy the family',o+6 as ber - 
fore ; and their rights are, on partition, determined itjo “same 
way, as if the deceased never existed, except for the -purposes 
mentioned above. 

Take for instance, Bhimal Dass’s case (2 C. 5. 379, F. B.) 
in which a family consisted of three brothers, one of whom died 
leaving two sons; then another brother died without any male 
issue, leaving him surviving one brother and the two nephews. 
Then a partition suit arose between the uncle and the two 
nephews, in which the uncle claimed two-thirds of the joint estate, 
one-third in his own right, and one-third in right of heirship 
to the brother that had died without male issue. The Full Bench 
held rejecting the claim of the uncle, that the joint estate was 
to be divided into two equal shares, the uncle being entitled to 
one moiety and the two nephews to the other. 

The effect of this rule, eall it survivorship or by any other 
name, is to exclude the female heirs and the daughter’s son for 
the benefit of the male agnatic relations. In the case of Ratan 
Debi (2 C. L. R. 328) it has been held that a person’s grandfather’s 
great-grandson’s grandson living jointly with him takes by sur- 
vivorship his undivided interest, to the exclusion of his widow. 

It has been already indicated that the maintenance of the 
widow and the maiden daughter of a deceased coparcener, and 
the marriage expenses of the latter, are charges on his coparce- 
nary interest. The co-sharers taking it by survivorship are liable 
for these charges to the extent of the said interest. 

In this connection an important question arises as to whe- 
ther the collaterals taking by survivorship are liable for the 
personal debts of the deceased coparcener to the extent of his 
undivided interest? That his interest could be, during his life, 
seized and sold in execution of a decree for his personal debts, 
is beyond all dispute on the authority of modern decisions. 

he authorities appear to answer the above question in the 
negative by holding that a brother inheriting by survivorship 
the coparcenary interests of a deceased brother is not liable for 
‘his debts. 

It is somewhat strange that the nearer heirs are liable, while 
the remoter ones are not. 

The rules of Hindu law on the subject of debts are contained 
in the three texts of Yajnavalkya, cited above, that have been 
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explained by the author of the Mitékshardé while dealing with 
the Action for recovery of debts. They are:— 

Ist. That the male issue are liable_to pay off the debts of 
their father, grandfather and gréai-grandfather, whether they 
inherit any property from or through them, or not. 

nd. That their liability arises only when the father is dead 
or gone toa distant place and not heard of for twenty-years, or 
laid up with an incurable disease. 

8rd. That they are not liable for debts incurred for indulgence 
in women, wine or wager, or for other illegal purposes. 

~~“4th. That he who takes the riktha of a relation is bound to 
pay off his debts. The term riktha (probably the same as the 
English word right) means inheritance; and according to the ex- 
planation of the term, as given in the Mitéksharé (1.1.18) it 
certainly signifies coparcenary interest. 

The Hindu law discloses a very high sense of morality as 
regards the payment of debts, which is believed to be necessary 
for the salvation of the debtor’s soul. 

The authorities are certainly right in so far as they do not 
allow the creditor to follow the coparcenary interest passing by 
survivorship to a collateral. For, Hindu law nowhere contemplates 
a compulsory sale of immoveable property in execution of decrees. 
The policy of Hindu lawyers seems to have been rather against 
depriving people of ancestral land, the hereditary source of their 
maintenance. But when this rule has been departed from to a 
great extent, as regards the liability of the male issue, there is 
no reason why the remoter heirs should be exempted from a just 
liability. 

According to the authorities as they stand at present, if the 
undivided interest of a coparcener be attached during his lifetime 
for his debts, his death before sale will not defeat the attaching 
creditor’s rights by the operation of survivorship. (See Suraj- 
bunst Koer’s case.) 

;  Ithas been held by the Calcutta High Court following certain 
Bombay decisions (11 C. S. 702) that in a Sudra family governed 
by the Mitéksharé a ddsé-puttra or illegitimate son by a slave 
girl, is a coparcener with his legitimate brother in the ancestral 
estate, and will take by survivorship. 

I have not been able to understand and follow the reasons 
upon which the above conclusion is based. According to the 

itéksharé an illegitimate son like a maiden daughter is not 
entitled to any share when the partition is made during the life- 
time of the father, except at the pleasure of .the father. But 
when partition is made by the legitimate sons, after the death of 
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the father, they are directed to allot a half share to an illegiti- 
mate son, in the same way as a quarter share to a maiden 
daughter of the father. When there is no legitimate son, an 
illegitimate son may take the whole estate, provided there be 
no legitimate daughter or her son, in which case the illegiti- 
mate son takes half. It is not easy to find out as to when does 
an illegitimate son become a coparcener in the ancestral estate ; 
if he had been so, during the lifetime of the father, his right 
to a share could not have depended on the father’s choice, 
he would have been entitled to a share in his own right in- 
dependently of the father’s discretion. Nor can rules of suc- 
cession and survivorship apply to the same ancestral estate. 
How again is the coparcenary interest of an illegitimate son 
affected by the existence of a legitimate daughter or her son. 
A son takes even the father’s separate estate by survivorship and 
not by succession, except when he has been separated from the 
father. The correct view seems to be that section twelve of 
the first chapter of the Mitikshar4,—which concludes the 
subject of partition, succession being dealt with in the next 
chapter,—deals with the position of an illegitimate son to whom 
the preceding sections cannot apply, and defines his rights 
generally. He is no more a coparcener than the father’s wife 
who is entitled to a full share on partition. And it is doubtful 
whether he is entitled to any share when there is a single legiti- 
mate son, that is to say, whether he has a right to demand 
partition. However what has been laid down in the above case 
is now the law on the subject. But see 7 M.S. 407, in whicha 
contrary view has been taken. 

It has been held in Ananda Bibee’s case (9 C. S. 315) that a 
female member of a joint family is not entitled to take by sur- 
vivorship. 


(5.) Partition. 


The members of a joint family of the Mitaksharé school 
are said to hold the family estate as joint tenants. 

Joint tenancy in English law is created by a deed or a will ; 
it cannot be put an end to, except by an agreement of all the joint 
tenants; and a division of possession may now take place with- 
out affecting survivorship. 

The joint tenancy under the Mit4kshar4, however, arises by 
operation of the law of inheritance; and it can be put an end 
to, at the instance of a single joint tenant, so as to defeat sur- 
vivorship and to let in the rules of succession. And division of 
possession is seldom if ever compatible with survivorship. 
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Partition may take place by the desire of a single member, 
and it puts an end to the joint tenancy. 
Partition, according to the Mitakshar§, is the agazstinant 


nto 
specific portions, of divers rights accruing to the whole estate. 
| e word ‘partition’ or ‘division’ may be employed to 


mean either a division of interest or a division of possession or 
both; the tenure of joint property being characterized by unity 
of interest and unity of possession. 

It is now, settled law (see Appovier’s case and 12 C. 8. 96) 
that a division by metes and bounds is not necessary to constitute 
separation of a joint family. An agreement by the members to 
enjoy the property severally in defined shares is sufficient to 
change the status of the members and the character of their title, 
so as to extinguish all rights of survivorship between them, and 
convert the joint tenancy into a tenancy in common. 

But the important point on this subject has not been clearly 
decided, namely, whether a declaration by a member, of his desire 
to come to a partition, is alone, sufficient to make him separate ? 
or is it necessary that some other act should be done by him or the 
other members or by all, towards ,carrying out that intention into 
effect, before he may be considered separate? Suppose a member 
expresses his determination to become separate, then if the other 
members agree and the terms are settled, the legal separation is 
complete upon the authorities; but should they neglect to 
comply with his wish, a partition suit may be instituted, result- 
ing in a decree: now suppose lhe dies before bringing any suit, or 
before decree but after suit, or after decree but before the execu- 
tion is carried out, what is the effect of his death? Does sur- 
vivorship apply or not to his interest in the family property ?P 

It has been held by the Lords of the Judicial Committee in 
Suwrajbunsi Koer’s case that an attachment before the death of 
the judgment-debtor in execution of a decree for his personal debts 
will prevent survivorship from taking effect on his undivided 
interest. And an attachment may be taken to bea substituted 
declaration of the debtor’s desire for partition, which the law 
presumes to be made by him. 

Partition takes place by the degire of the male members and 
not by that of the female members, although some of them may 
get shares wheii partition doés Tégally take place. A male member 
that is disqualified is not in a better position than a female mem- 
ber, in this respect. 

The rules of partition apply to joint ancestral property as 
well as to property Jom’ inherited according to the rules of suc- 
cession, on the dea e owner. The separate property of a 
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lineal ancestor comes practically under the latter description. 
Therefore a descendant beyond the third degree in descent cannot 
claim such property on a partition in a case where the inter- 
mediate three descendants predeceased the owner, when there 
are nearer collateral heirs. But as regards ancestral property, 
a descendant however remote, is entitled to share. 

On _ partition the joint property is not to be divided into.as 
many equal Shared a6 there are members of the family. But the 
rule 1s that, “Among grandsons by different fathers the distribution 
is to be made according to their fathers,” that is to say, the pro- 

erty is to be divided-first of all, into as many shares as there 
are branches descended from. the common ancestor of the whole 
family, one.ahare being allotted to an Indiyidualor a 2TOUp 
constituting one..branch; and if the common ancestor be alive 
there should be one share more. The partition may stop there. 
And a group consisting of nearer relations, and forming one 
branch may choose to enjoy that share jointly, and continue as 
members of a joint undivided family. But if any individual 
member of such a group wishes to be completely separate, then the 
- share allotted to that group is to be divided in the same way into 
as many parts as there are branches descended from the common 
ancestor of that group, and into one share more if he is alive; 
and 80 on, 

Thus you will observe that the separation of a family is quite 
compatible with the jointness of each of its branches, see 12 C. S. 
262. In the case of Upendra Narain Myti (9 C.S. 817) it has been 
held by the Calcutta High Court dissenting from the view taken 
by the same Court in Radhacharan’s case (5 C. 8S. 474) that the 
separation of one of four brothers forming a joint family does not 
necessarily create a separation of the other brothers inter se. This 
rule seems to be opposed to the principles of partition enunciated 
in the Mitékshéra, according to which the other brothers might 
be re-united, but could not continue joint, the disruption of the 
family being a necessary logical consequence of such a partition. 

Where an individual member becomes separate, he may again 
become the root of a joint family, consisting of himself and his 
male issue born subsequently. 

If after a division of the ancestral property between 
ang his.sons, another son is born, he is entitled to the father’s 
share only, and also to the mother’s share in default of her 
panna ee is, howeyer, 


daiighter. A posthumous son. horn 
entitled to a have by re-opening the partition already. mad 


-. DE de DALE aire e. 
“Hach of the faffier’s. wiv entitled to a share equal to 
that of a son on partition whether it takes place during~the. 
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father’s life or after his death. But she has no right to enforce 
partition. Her imperfect right accruing from marriage is con- 
verted, as it were, into a perfect one by partition. You should 
bear in mind that according to the theory of the Mitdékshar4, 
partition cannot create any right, it proceeds on the footing 
of pre-existing rights. 

The mother or a stepmother is entitled to a share in the 
ancestral property of the sons as well as in all property acquired 
with the proceeds of such ancestral property. See 10°C.S 1017. 

The mother_or. a. step-mother is not entitled to a full share 
if she has received stridhan property from her husband or father- 
in-law. In that case she is entitled to so much only as together 
with such stridhan becomes equal to the share of a son; in 
other words she must bring such stridhan into hotchpot. 

It clearly appears from the 2nd paragraph of Section six of 
Chapter one of the Mitékshar4 that the share allotted to the 
father’s wife becomes her steidhan. 

When partition is made by brothers after their father’s 


death, their maiden sisters are entitled to a quarter share each, 
in addition to marriage expenses> and a ddsi-puttra or illegiti- 
mate son of theéfr™ father is entitled tg.a half ghare, when the 
family is a Sudra one, but to maintenance only when it is one 
of the three superior tribes. a 

The widow of a deceased member, that is not entitled to a 
share, is entitled to maintenance, so long as she remains chaste. 

So is a disqualified male member entitled to maintenance 
only, he having no right to get a share. The maintenance of his 
wife and maiden daughter and the marriage of the latter are also 
to be provided for. His son, if free from defect, gets the-share 
which his father would have got, were he not disqualified. 
“The amount of maintenance is to be determined having 
regard to the extent of the family property and the position of 
the family. 


Impartible things. 


There are certain things that are not liable to partition. 
They are :— oo 
(1.) Those that are not the subjects of joint-right, 7. ¢., the 


separate property,..of a member ; 

Peay Certain moveables, though joint, used personally by the 
members severally, such as wearing-apparel, or ornaments given 
to a female, or the father’s gifts to a son ; 


(3.) Those that cannot conveniently be-divided, as for 
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instance, a reseryoir of water, a common pathway, the place for 
worship and the pasturage ; 

(4.) Those that are impartible by custom, such as a razox a 
principality, which may be the joint and undivided property of a 
fainily, but is exclusively held = one member only according to 
customary rules; the other members being entitled to get main- 
tenance only and under certain circumstances to take possession 
of the estate by survivorship. 


Preswmptions. 


1. That the relations that may naturally be members of a 
joint family are joint: any one alleging separation must prove 
that fact. 

2. That the property in possession of any such relation is 
joint property belonging to all the members: he must prove 
that it is his separate property if he says so. 

3. That any property purchased in the name of such a re- 
lation is a joint acquisition. There are conflicting decisions 
(10 C. 8. 686; 8 M.S. 214,) ag to whether a property purchased 
in the name of a female member should be presumed to be joint 
family property. Considering that every Hindu female has separate 
property and that she is not a co-owner of the joint family property, 
the foundation of this presumption is wanting in her case. In the 
case of a male, the presumpton says that he jis not the sole owner; 
whereas in the case of a helpless female it says that she has no 
right to the property, she is merely a benamdar for the male 
members. 


Vesting. 


Before quitting the subject of joint family, I may remark 
that the rule relating to vesting and divesting, as laid down in 
the Blindman’s case and in the Unchastity case does not apply 
to a Mitéksharaé joint family in which partial divesting and vest- 
ing continually take place on the birth, adoption or death of 
a male member. 
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IV. 
MITA’KSHARA’ SUCCESSION. 

wat efearcae fact areca | 

ATE wwe sap fier ggerca | 

CITY GWT THY THATS | 

ware wre watery fafa: 1 arereee: | 

sume we vafunta, acut gfeemfa, aqua frenfa, aca 

areata, act wemfa, aca wrewamta, aewe wamnfa, aque’ 
ageaifa, wen? fronfa, cent veraifanta, cead arge-rey cra. 
mite | ferey: | 


The estate of a deceased person who was separated from his 
co-sharers and not re-united with any of them after separation 
from the rest, devolves in the following order. The separate pro- 
perty of a member of a joint family has been held by the Privy 
Council to descend in the same order. 

1. Son, predeceased son’s son, and great-grandson whose 
father and grandfather are both predeceased. 

2. Grandson, and great-grandson by a predeceased grandson. 

8. Great-grandson. 

4, Wife. 5. Maiden daughter. 6. Married unprovided 
daughter. 7. Married provided daughter. 8. Daughter’s son. 

9. Mother. 10. Father. 11. Brother. 12. Brother’s 


son. 
18. Paternal grandmother. 14. Grandfather. 15. Uncle. 16. 


Uncle’s son. 

17. Paternal great-grandmother. 18. Great-grandfather. 
19. Granduncle. 23. His son. 

Similarly and in the same order the paternal dparents of 
the 4th, 5th and 6th degrees, and their two male descendants. 

After these the remaining sapindas, such as the deceased’s 
male descendant, if any, of the 4th, 5th or 6th degree, and the 


brother’s grandson and the like. 
Then the samanadakas. On failure of them the bandhus, 


such as the sister’s son, maternal grandfather, and so forth. 
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After these come the preceptor, a pupil and a fellow-stu- 
dent. 
The last is the King, if the deceased was not a Brahmana. 

A Brahmana’s property is to go to his caste people. This 
direction, however, has been overthrown by the Privy Council in 
the case of the Collector of Muslipatam, 8 Moore, 500. 


Explanations. 


It should be remarked that a son, a grandson or a great- 
grandson takes according to the rules of succession, if the deceased 
was separated from them. Otherwise, according to the theory 
of the Mitékshar4, they take by survivorship even the separate 
property of the deceased with whom they lived jointly. 

The male descendants take per stirpes. But the daughter’s 
sons, and collaterals of equal degree, take per capita. 

When two or more relations of the same degree succeed 
together, they appear to take the estate as joint tenants (accord- 
ing to the Mitakshar4,) if they themselves are members of a joint 
family ; but as tenants in common if they are not so. 

As to the nature and incident of the estate taken by female 
heirs, I shall come to the subject later on. 

A full brother is preferred to a half brother. The preference 
based upon connection by whole blood applies to all collateral re- 
lations of equal degree. 

Except in so far as has been specified above, the order of 
succession between two persons both of whom are related either 
as sapindas or as samdnodakas or as bandhus, is to be determined 
with reference to the text,—‘To the nearest sapinda or blood- 
relation the inheritance next belongs.” The working out of the 
principle laid down here is not entirely free from doubt and diffi- 
culty. In the absence of any light thrown by judicial decisions, 
it is not safe to pass an opinion on a point in which the Hindu 
commentators are silent. Following, however, the analogy of 
the order of succession amongst the sapindas, as far as it has 
expressly been laid down, it would appear that, of the remaining 
sapindas, the descendants of the deceased are to take first; in 
their default, the-descendants of the father; and on failure of 
them, the descendants of the nearest ancestor. When there are 
no sapindas, the samdnodakas will take in the same order. 


Bandhus. 


In the Mitékshar& the gotrajas or gentiles are divided into 
two classes, namely, sapindas and samanodakas; and having 
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laid down that after the paternal grandmother the other 
aagotra sapundas inherit, the author does, in order to prevent 
misconception, add that sapindas of a different family are 
included under the term bandhu in the text of Yajnavalkya. 
Further on, while dealing with the inheritance of bandhus, the 
author divides them into three classes, namely, (1) one’s own 
bandhus, (2) father’s bandhus, (3) mother’s bandhus. There is 
further an enumeration given of these three classes, thus :— 
Father’s sister’s son. 
One’s own bandhus are his own Mother’s sister’s son. 
Mother’s brother’s son. 
‘ Father’s sister’s son. 
Father’s bandhus are his Father’s | Mother’s sister’s son. 
Mother’s brother’s son. 


Father’s sister’s son. 
Mother’s bandhus are his Mother’s | Mother’s sister’s son. 
Mother’s brother’s son. 

In Giridhari Lal Roy v. Bengal Government, the Lords of 
the Judicial Committee held that the above enumeration is not 
exhaustive, and therefore the maternal uncle or the father’s 
maternal uncle is a bandhw and, as such, entitled to succeed. 
In coming to this conclusion their Lordships relied upon the 
Viramitrodaya,—where it is laid down that the term bandhu com- 
prises also the maternal uncle and the like, and the reason assigned 
is that it would be improper to hold that their sons are heirs, if 
they themselves though nearer were not 80, (12 Moore, 448). 

The reason assigned in the Viramitrodaya is deserving of 
special attention. A few lines before, the author of this work 
does, in the same way as that of the Mitékshard, say that the 
term bandhw includes the bhinna-gotra sapindas. And if all such 
sapmdas were intended to be comprehended by the term bandhu, 
a declaration to that effect might most naturally be expected in 
the stead of the above reason or in addition to the same. But it 
should be observed that this reticence does not necessarily lead 
to a negative conclusion. 

Two other relations not falling within the enumeration have 
been held by two Full Benches of the Bengal High Court, to be 
bandhus and heirs, namely, the sister’s son in the case of Amrita 
Kumari Debi, 2 B. L. R., ¥. B., 28 and the sister’s daughter’s son 
in the case of Umaid Bahadur. The decision in the former case, 
hhowever, was founded on the doctrine of spiritual benefit; but it 
has been held in the latter case that in the Mitéksharé School 
inheritance is not based upon that doctrine. 
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From what has been said above, it is clear that the question 
is still an open one, as to whether all the bhinna-gotra sapindas 
are entitled to succeed; there being no authoritative decision 

, denying the right of succession to any such sapinda. 

Let us now take the enumeration to be restrictive but not 
exhaustive, and proceed to examine the principles suggested or 
implied by the enumeration, whereupon we may be justified in 
comprising in the category of heirs, relations not mentioned 
therein. 

One principle laid dawn by the Privy Council and the author 
of the Viramitrodaya is, that the bhinna-gotra sapindas through 
whom the enumerated bandhus are related to the propositus are 
his bandhus or heirs. 

Another principle equally just and equitable is, that the 
propositus ought to be held as a bandhw and heir to all those who 
are, under the enumeration, and by the application of the above 
mentioned principle, considered his bandhus and heirs. In other 
words the principle of reciprocity should be taken as a criterion. 

The subjoined table shows the relations that are bandhus 
agreeably to the foregoing rules. In the left hand column, the 
Roman character represents the enumerated ones, and the Italics 
show those included by the first of the two principles of exten- 
sion; the. reciprocal relations are placed in the right hand column. 


1. Father’s sister’s son = x = No. 4, Mother’s brother’s son. 

2. Mother’s sister’s son = X= Propositus himself. 

3. Mother’s father = X= Daughter’s son. 

4. Mother’s brother’sson = X= No. 1 Father’s sister’s son. 

5. Mother’s brother =xX= 19. Sister’s son. 

6. Father’s father’s sis- == 20. Mother’ brother’s son’s 
ter’s son son. 

"7. Father’s mother’s sis- = X== 21. Mother’s sister’s son’sson. 
ter’s son. 


8. Father’s mother’s father = X= 22. Daughter’s son’s son. 
9. Father’s mother’s bro- =X= 23. Father’s sister’s son’s son. 
ther’s son. 


10. Father’s mother’s bro- = x= 24, Sister’s son’s son. 
ther 

11. Mother’s father’s sis- = x= 25. Mother’s brother’s daugh- 
ter’s son ter’s son. 


12. Mother's father’s brother = x= 26. Brother’s daughter’s son. 

13, Mother's father’s bro- =x = 27.. Father’s brother’s daugh- 
ther’s son ter’s son. 

14. Mother’s father’s father = x= 28. Son’s daughter’s son. 
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15. Mother’s mother’s sis- = x= 29. Mother’s sister’s daugh-' 
ter’s son ter’s son. | 

16. Mother’s mother’s father =x = 30. Daughter’sdaughter’s son. 

17. Mother’s mother’s bro- =x= 31. Father’s sister’s daugh- 
ther’s son ter’s son. 

18. Mother’s mother’s brother = x = 32, Sister’s daughter’s son. 


In this table I have included two relations Nos. 12 and 13 
and their reciprocal relations Nos. 26 and 27, who cannot come 
under the foregoing rules. But there seems to be a necessary 
implication in their favor. If the mother’s father’s sister’s son 
is a bandhw it cannot but follow that the mother’s father’s 
brother’s son and a fortiori the mother’s father’s brother are 
also intended to be bandhus. 

By drawing out a genealogical tree representing the above 
relations you will find that they consist of, (1) descendants to the 
third degree, of the propositus himself, of his father and of his 
paternal and maternal grandfathers; (2) descendants to the 
second degree, of the paternal and the maternal grandfathers of 
both parents ; and (3) his four cognate ascendants. 

In the case of Ananda Bibi, (9 C. 8. 315) it has been held that 
the father’s maternal grandfather’s great-grandson is a bandhu 
and heir. He is notin the above list. From the judgments in 
the above case and in the case of Umaid Bahadur, it séems that 
the High Court takes the enumeration to be restrictive only as 
regards the cognate ascendants, but not as regards their descen- 
dants. The result is, that no descendant of any other cognate 
ascendant than the four implied by the enumeration, can be a 
bandhu ; but any descendant in the line, of these four ascendants 
is a bandhu if within the degree of sapinda relationship. So we 
get some other cognate relations in addition to the above list. 
No effect, however, seems to be given by the High Court to the 
enumeration of the degrees in the lines of descent. 

The principle upon which the distinction is made is not clear 
from the judgments. It appears to be borrowed from the exposi- 
tion of the prohibited degrees for marriage, as given in later trea- 
tises on that subject. The question, however, was not argued 
before the High Court whether or no, the father’s maternal grand- 
father’s great-grandson is a bandhu or heir. 

The next point for consideration is the order of succession 
amongst the bandhus. In the Mitékshéra and the Viramitrodaya 
it is said, that of the three classes of bandhus, the first class 
succeed in preference to the other two, and the second before the 
third. You will observe that the first class comprises relations 
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connected through both the parents; the second, those connected 
thrcugh the father alone ; and the third, through the mother only: 
and that the relations of the first class are equal in degree but 
nearer than those falling under the second and the third classes. 
You will remark that the relations under the second and the third 
classes are all equal in degree, but differ in sides. 

The following three rules therefore may be deduced from the 
above considerations, governing cases of competition between 
bandhus. 


(1) The nearer in degree on whichever side is to to preferred 
to one more remote. 

(2) Of those equal in degree, one related on the father’s side 
is to be preferred to one related on the mother’s side. 

(8) When the side is the same, the circumstance of one being 
related through a male and another through a female makes 
no difference. 

No light, however, is thrown by the above enumeration on a 
case of competition between a descendant, and a collateral or an 
ascendant equal in degree; for instance, a son’s daughter’s son 
and a sister’s son. . 

The order of succession set forth above is according to the 
Benares sub-school of the Mitéksharé Law. The law is some- 
what different in other sub-schools. In Lulloobhoy’s case it has 
been held that in Bombay the wives of sapindas are heirs. 

The general rule in the other sub-schools is that a female not 
expressly named is not an heir. 

The Calcutta High Court has held in the case of Ananda Bibi, 
(9 C. 8. 315) that the daughter-in-law is not an heir according 
to the Benares School ; and in the case of Jullessur Koer (9 C. 8S. 
725,) that the sister also is not. 

In Bombay the sister is recognised as an heir. 
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V. 
MITAKSHARA RE-UNION. 


vefere deal, Greece g SET | 
CGS-GIVTSN HAG F GAG F I 

CAHCAG GV, ATATTAT,- WALT | 

wdqate asc Seal, aya | UTTAR: | 


fount a oa Fawr are tary Shera | 
fraaarear Tie oy Uee-oees 1 cremawa-eeafaaeqay | 


Succession, according to the Mitéksharé and the Viramitrodaya 
to the estate of a person who was re-united after separation, 
takes place in the following order. 


(1), Son, grandson and great-grandson. (2), re-united full 
brother. (8) re-united half brother and unassociated whole 
brother. (4), re-united mother. (5), re-united father. (6), any 
other re-united coparcener. (7), unassociated half brother. (8), 
unassociated mother. (9), unassociated father. (10), wife. (11), 
sister. (12), unassociated sapindas. (13), samdnodakas, (14), 
bundhus. 


Explanation. 


Re-union may be formed between those who were members of 
a joint family and entitled to a share of the joint property. It 
is preceded by partition and founded upon a stipulation based 
on mutual affection, with which two or more co-heirs do, after 
separation from others, mix their property. 

A re-united coparcener is one with whom the re-union actu- 
ally takes place. Where re-union is made by two brothers, their 
sons cannot be held re-united with each other or with their uncle. 

The position of the male issue of a person, is in no way 
affected by one of them being re-united with him. They take 
the estate in the same way in which they would have taken, had 
that son continued separate and not re-united. 

In this order of suecession there is no general principle. 
It is entirely based upon express texts. 
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VI. 
MITA/KSHARA’ AND DA/YABHA‘GA. 


The following are the principal points of difference between 
the two Schools. 

Right by birth to the property of the father or other 
ancestor is not.admitted by the author of the Dfyabhéga. Ac- 
cording to the Diyabhaga, heritage is property to which one’s 
right accrues by reason of his relationship to the owner, on the 
extinction of the-owner’s right. ae 
~—"Kecording to the Mitdksharé the right of each member 
extends over the ghee. joint property. No one member therefore, 
can for his individual purposes deal with the joint property before 
partition. According to the Dayabhagaé, however, the right of 
each ecoparcener accrues to a fractional share only (or to that only 
which should be allotted to him on partition) although it is un- 
distinguished and unascertained previously to partition. Hence, 
a co-sharer can alienate his share before partition, without the 
consent of others. Hence also, the interest of a member of a joint 
family does not pass by survivorship, the tenancy not being joint. 

Partition, according to the Mitaékshard, is, as I have already 


said, the adjustment_into specific portions of divers rights.ac- 
cruin whale.estate. 
artition, according to the Dayabhiga, is, manifesting or 


making known.that specific portion to which alone thé right of 
a member accrued but.which was previously unknown. a 

According to the Mitdkshara there are three ways in which 
heritage goes, according as the owner was joint or separated or 
re-united. 

Agreeably to the Dayabhiga, however, there is but one rule 
of inheritance, applicable to all cases. There is neither survi- 
vorship nor a different rule of succession arising from re-union. 

The only effect re-union has according to the Déyabhaga is, 
that where there are two heirs otherwise equal, the circum- 
stance of one being re-united, will give him preference. 

On comparison of the orders of succession in the two Schools 
we find that the Bengal School differs mainly in the following 
particulars, namely, (1) inheritance of daughters (2) insertion of 
the great-grandson and the daughter's son after the. grandson, of 
the father, grandfather and great-grandfather respectively (3) 
introduction of matéfnal relations after the great-grandfather’s 
daughter’s son and (4) the invocation of the principle of spiritual 
betiefit for working out the order 6f ‘succession. ~ ~ 
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VII. 
DAYABHAGA SCHOOL. 
Joint family. 


Properly speaking there cannot be a joint family in Bengal, 
consisting of a father and his sons, joint property ‘being the 
essence of the notion of a joint family. For it is now settled law, 
upon the decisions of our Courts, that in Bengal there is no dis- 
tinction between the ancestral and the self-acquired property of 
the father. The father is absolute owner of the ancestral pro- 
perty and is entitled to aliénaté it in any manner he pleases: he 
may.sell, give or.devise it, by disinheriting his sons. The sons 
have no-right as against the father, not even the right to main- 
tenance, if they are adults. And according to the modern view, 
partition during the life of the father, means neither more nor 
less than his gift of his property to his sons. 

But when a son acquires property with or without the aid 
of the father’s property, then a father and his son may. be joint 
as regards such property. For, the father is, according to the 
Dayabhtss, entitled to a moiety of his son’s acquisitions even when 
made without any aid of his property; and.to two shares of such 
property when acquired with the aid of his estate, the acquirer 
being entitled to two,.shares and each of the other sons, to ane 

e. The right of the other sons in the latter case is the 
same whether partition is made during the lifetime of the father 
or after his death. 

But the father must, if he wishes to take a share of his 
son’s acquisitions, be willing. to divide his estate whether ancestral 
or self-acquired, according to the rules laid down in the Déya- 
bhaga, which are now to be regarded as directory in other respects. 

It is after the death of the father, that the sons.may really 
become members of a joint family. And according to the theory 
of the Bengal School they become tenants in common, and not 
joint tenants, in respect of the estate inherited by them from their 

ather. The right of each co-heir accrues to a fractional portion 
only of the estate jointly inherited. In a Bengal joint family 
therefore, there is merely a mixture.of property. 

As regards the enjoyment of the joint property by the 
members, the management of the same, the manager’s powers and 
the presumptions, the law appears generally to be the same in the 
Bengal School as under the Mitdékshara. a 
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’s death. 


Real partition may take place only after the father’s 
It may take place at the instance of a single co-sharer that has 
an interest in the family property according to the rules of suc- 
cession, that apply to all cases without any such distinction as 
there is under the Mitékshar4 based upon jointness, separation or 
re-union. 

If the owner dies leaving male issue him surviving, then his 
son. a predeceased son’s son, and a great-grandson whose father 
and grandfather are both predeceased, are entitled to the estate 
and may claim a partition. 

Partition amongst the male descendants is to be made yer 


sturpes. 
When partition is made by the sons after the death of their 
father, their maiden sister is not entitled to.a_quarter share as 


in the Miféksharaé School, buf 6nly to maintenance wntil her 
marriage and the expenses of her marriage, which cannot exceed 
@ quarter share where the property is small. 

When the sons left by a man, are all full brothers, and their 
mother is alive, then if partition is made by them, she is entitled 
to a share equal to that of 4 son. But their stepmother, if any, 
is not entitled to any share, but to maintenance only. 

When the sons are not all full brothers, then the father’s 
wives are entitled only to maintenance, and not to any share, 
Their maintenance is a charge upon the whole estate. But it has 
been held in a recent case (18 C. S., 336)—in which a person left 
three sons and one widow who was the mother of one of these 
sons, and there was a partition suit between them ending in a 
decree,—that the widow’s maintenance was a charge on_the 
8 of..her son, and not on the entire estate. This rule will 
operate with great hardship, in cases where the property is not so 
large as it was in the case in which the above rule has been laid 
down. 

The mother’s share is liable to be reduced if she has received 
stridhan property from her husband or father-in-law, in the same 
way as under the Mitéksharé. 

The share which the mother obtains appears to hecome.-her 
stridhan. The nature and extent of the mother’s right in such 
Share are not expressly stated in the Déyabhéga. But regard 
being had to the fact that her share may consist in part of her 
stridhan, and to the rule of Hindu law that * Hquality is the rule 
where no distinction is expressed,” it appears to follow that 
she has the same sort of right in it as her sons have in their 
shares. She does undoubtedly acquire an interest in the share, 
and in the absence of any limitation, express or necessarily implied, 
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the presumption is that such interest amounts to absolute owner- 
ship. The Mitiksharé also supports this view. Any other view 
must necessitate the introduction of principles and distinctions un-: 
known to Hindu law, and create considerable difficulty. The 
property is not inherited by her, and there cannot therefore be a 
reversioner as regards it. The share again may fall short of her 
maintenance, and what should be her rights then? Is her interest 
a life-interest or a widow’s estate, or an absolute estate? There 
is no authoritative decision on the point. But there ‘are obiter 
dicta in several cases, which appear to be against the mother’s 
absolute right, and to introduce the estate of vested remainder in 
the sons. But there is nothing in any Hindu Commentary, that 
may support that view. 


Succession, 


The following is the order in which the estate left bya 
deceased man devolves, according to the Dayabhiga, the Dayata- 
ttva and the Dayakramasangraha. 

1. A son, a grandson by a predeceased son, and a great- 
grandson whose father and grandfather are both predeceased. 

2. A grandson, and a great-grandson whose father is 
predeceased. 

8. Great-grandson. 

4. Widow. 5. Maiden daughter. 6. Married daughter 
having or likely to have male issue. 7%. Daughter’s son. 

8. Father. 9. Mother. 10. Brother. 11. Brother’s gon. 
12. Brother’s son’s son. 13. Sister’s son. 

14. Paternal grandfather. 15. Paternal grandmother. 16. 
Paternal uncle. 17. His son. 18. His son’s son. 19. Paternal 
grandfather’s daughter’s son. 

20. Paternal great-grandfather. 21. Paternal great-grand- 
mother. 22. Paternal grand-uncle. 23. His son. 24, His son’s 

“son. ~25. Paternal great-grandfather’s daughter’s son. 

26. Maternal grandfather. 27. Maternal uncle. 28. His 
son. 29. His son’s son. 80. Mother’s sister’s son. 

81. Sakulyas. 

32. Samanodakas. 

33. (The remaining Bandhus.) 

34. The Preceptor. 35. A Pupil. 36. A Fellow student. 

37. Sagotras of the same village. 

38. Samanapravaras of the same village. 

39. Brahmanas of the same village. 

49, The king: but he is not to take the property of a 

Brahmana, which is to go to his caste people. 
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Case law. 


The author of the Dayabhaga is silent as to the right of 
succession of the majority of the cognates. He, like all other 
commentators, professes to explain the texts of the sages, one of 
which is the text of Yajnavalkya, according to which the gotra- 
jas and the bandhus are heirs. The daughter’s son and the like, 
are included by the author of the D4yabhéga under the term 
gotrajas; and the maternal uncle and the like, under the term 
bandhu. 

Raghunandana in his Dayatattva introduces the remaining 
bandhus after the sakulyas, and cites the same text enumerating 
and classifying the bandhus, that is quoted in the Mitékshar4. 
According to what has been laid down by the Privy Council, 
(page 8,) the Mitaksharé may the regarded as an authority in 
the Bengal School, when the Déyabhaga is silent. And the 
position, which Raghunandan assigns to the remaining bandhus 
is the same as they hold under the Mitd4kshar4é. There is no 
difference between the Benares and the Bengal schools as to who 
are heirs; the real difference between them, relates to the order 
in which they are to take. The Dayatattva was not done into 
English, when the Full Bench decision in Gurugovinda’s case was 
passed, nor was the attention of the court drawn to it. 

At one time it was thought that in the Bengal School, no 
cognate, other than those to whom the author of the Daydbhiéga 
has expressly given a place in the order of succession, was in the 
category of heirs at all. 

The question was referred to a Full Bench in Gurugovind 
Shaha Mundul’s case in which the uncle’s daughter’s son was the 
claimant by right of inheritance. The Full Bench held that he 
was in the category of heirs. According to the view taken by 
the Full Bench, all the relations included in the second and the 
third classes of the Déyabhiga sapindas are heirs. The precise 
position of these heirs was not directly before the Full Bench, 
but it was virtually decided in that case that they must be placed 
before the sakulyas. 

The decision of the Full Bench was based entirely on the 
doctrine of spiritual benefit, which was held to be not only the 
criterion of the order of succession, but the foundation of in- 
heritance itself. And in the concluding paragraph of the judge- 
ment there is the following passage, subversive of the entire 
order of succession, a8 specified in the Déyabhaga :— | 

“If in any case which may arise hereafter, it should become 
necessary for us to determine the precise position which the son 
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of the paternal uncle’s daughter is entitled to hold in the order 
of succession, the question would fairly arise whether the details 
of a work like the Déyabh4ga ought to be permitted to override 
the principle upon which it is admittedly based. We have al- 
ready shown that, according to the author’s own interpretation 
of Manu, the nearest heir is he who is competent to confer the 
greatest amount of spiritual benefit on the deceased proprietor. 
But if, in any case, we are bound to depart from that interpreta- 
tion, merely because he himself has done so, we do not see any 
reason whatever why we should add to the inconsistency by push- 
ing it further than the requirements of the particular case.” 

This observation of the Full Bench, raising as it does a 
doubt as to the correctness of the ratio decidendi of the Full Bench 
decision itself, has unsettled the law and become the source of 
numerous litigations. The cause of the controversy consists in 
this, that one party contends that this Full Bench decision 
should be taken to have altogether superseded the Déyabhiga 
order of succession, while the other party relies upon the Dayd- 
bhaga itself, but consistently with the F. B. decision. 

According to that decision the following eight relations have 
been recognised as heirs in preference to sakulyas and probably 
also to maternal relations :— 

(1) Son’s daughter’s son, (2) grandson’s daughter’s son, 
(3) brother’s daughter’s son (4) brother’s son’s daughter’s son (5) 
uncle's daughter’s son (6) uncle’s son’s daughter’s son (7) grand- 
uncle’s daughter’s son and (8) granduncle’s son’s daughter’s son. 

The precise position of these relations has been the subject 
of discussion in many cases. 

The first case on the point was that of Govindaprasad Taluk- 
dar, (15, B. L. R. 35) in which it was held by Sir Richard Couch 
C.J. and Justice Ainslie, (after having reserved judgment for 
more than three months) that these daughter’s sons could not 
be placed before the paternal great-grandfather’s daughter’s son 
(No. 25.) And their Lordships came to this conclusion upon a 
careful consideration of all the Commentaries respected in Bengal, 
as well as of the F. B. decision. ‘ 

This ruling was followed in an unreported case, by Justiees 
Rameschandra Mitra and Birch. 

In the next case of Kasimohan Roy (24 W. R. 229) the 
brother’s son’s son’s son, a sakulya, was preferred by Justices 
Morris and Birch to a brother’s son’s daughter’s son, a sapinda, 
in opposition to the Full Bench decision, but in conformity with 
the spirit of Hindu law. The correctness of the above decision 
of Sur Richard Couch, C.J., was impeached in many subsequent 
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cases, but it has been uniformly followed, by Sir Richard Garth, C.J. 
and Morris, J., (4 C.S. 411 note,) by Justices White and Prinsep (4 
C. 8. 411) and by other Judges in several unreported cases, in one 
of which, heard by Justices Prinsep and Trevelyan, the learned 
pleader for the Respondent refused to support the judgment of 
the Court below, which was at variance with the decision of Chief 
Justice Couch, and which, though a very elaborate one, was not 
read at all; their Lordships on hearing the facts decreed the 
appeal. The last case on the subject, reported in 11 C. 8. 343, 
was decided by Justices Pigot and O’Kinealy following the ruling 
of Sir R. Couch. 

So there is a consensus of decisions settling the point. But 
yet a Division Bench has thought it fit to refer to a Full Bench, 
the question as to the precise position of these daughter’s sons in 
the order of succession. 

The decision in the case of Kasinath Roy (24 W. R. 229) 
being in conflict with the Full Bench decision, (5 B. L. R. 15,) the 
question whether the Full Bench sapindas were preferable to 
sakulyas was referred to a Full Bench which answered the ques- 
in the affiirmative, holding that a brother’s daughter’s son as a 
sapinda was preferable to the great-great-great-grandfather’s 
great-great-great-grandson, (9 C. S. 563), and overruled the 
decision in the case of Kasinath Roy. This Full Bench felt itself 
bound by the decision of the earlier Full Bench, and refused to 
re-consider the provisions of the Day4bhiga bearing on the point. 

Upon the present state of the authorities you must place the 
eight daughter’s sons before the maternal relations, and the 
maternal relations comprised in the third class of the Daydébhéga 
sapindas (p. 25) before the sakulyas. 

- The order of succession among the eight daughter’s sons is 
the order in which I have enumerated them, (see 10 C. L. R. 484). 

The order of succession amongst the maternal relations is 

the order in which I have numbered them in the genealogical tree 

. 25). 
si Whether the cognate relations, other than the F. B. sapindas, 
that are included under the term Bandhu according to the Miték- 
shéra, are heirs according to the Bengal School has not yet been 
decided. 

The passages in the Dayakramasangraha, giving an earlier 
position in the order of succession, to some of the cognates, ure 
not found in all copies of the work: some of these have been 
held by the High Court to be interpolations (see 15 B. L. B. 35 
and W. R. Sp. No. 176.) 
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Explanations. 


The male issue take per stirpes; and as regards them the 
right of representation obtains down to the third degree. 

But the sons of different daughters, as well as all collateral 
relations of equal degree take per capita, nor is in their case the 
right of representation. 

A relation claiming to be an heir must be in existence, 1. ¢., 
born or conceived at the time when the succession opehs: subse- 
quent birth of a nearer heir cannot have the effect of divesting 
the estate already vested in a more distant heir. 

The nature and incidents of the estate taken by the female 
heirs in the property inherited by them from their male relations, 
I shall discuss in the next part. 

The preference based upon whole blood when two relations are 
in other respects equal, appears to apply to all collateral relations 
according to the Déyabhéga. But as the doctrine of spiritual 
benefit is deemed in modern decisions to be the sole criterion for 
deciding every question relating to inheritance in the Bengal 
School: it has accordingly been held (11 C.S. 69) that a half 
sister’s son is entitled to inherit “together with a full sister’s 
son, there being no difference in the amount of spiritual benefit 
conferred by them respectively. Upon the authority of this deci- 
sion, the preference on this ground is to be confined to the nine 
collaterals among the first class Déyabhiga sapindas, such as a 
brother, an uncle, or a grand-uncle and their descendants; it will 
not apply to any other relations. 

Re-union after separation is another cause for preference. 
But ity operation is restricted by the author of the Déyabhiga 
to the cases of re-union between father and son, between brothers, 
and between uncle and nephew, on the authority of a text of 
Vrihaspati, (see page 55}. A re-united son or brother or nephew 
or uncle is to be preferred to one that is not so, respectively. 

According to the Mitéksharé School, however, a re-united 
gon is not preferred to a son that is not go. 

The effect of the operation of these two grounds of prefer- 
ence in the cases of brothers, nephews and uncles is as follows :— 
A re-united brother or nephew or uncle, of the half blood, re- 
spectively, succeeds together with a brother or a nephew or an 
uncle, of the whole blood, if the latter is not re-united: the 
ground of one’s being a relation of the whole blood, is counter- 
balanced by that of the other’s being re-united. 

Amongst the sakulyas, the descendants of the deceased, if 
any, take aret ae working out of the order amongst the rest 
ia aot with diffianlty. 
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The inheritance of the preceptor, a pupil and a fellow-student 
has under the altered state of society become almost a thing of 
the past. Do not, however, think that we may become heirs to 
each other; nor that the Diksha-Guru can come under the term 
‘ preceptor.’ 


? 


ro The Principle of Spiritual Benefit. 


At one time it was thought that the doctrine of spiritual 
benefit is the key to the Hindu law of inheritance. It is now, 
however, admitted on all hands that the doctrine has nothing 
whatever to do with the Mitakshard law of inheritance. But 
you must not think that the Jtakshard is silent about the 
srdddha ceremonies forming the foundation of the doctrine. 
On the contrary you will find in the Achdfrak4nda a minute and 
exhaustive description of the various matters concerning those 
ceremonies. But the author of that treatise does not even 
allude to those ceremonies while dealing with inheritance, so 
as to imply any sequence between the two. There are, however, 
a few passages in that part, implying rather the converse of 
what is understood by the ‘doctrine of spiritual benefit: in 
other words, relations that become heirs are required to perform 
the exequial ceremonies of the deceased; but they are not held 
to become heirs because they confer spiritual benefits. 

By the expression ‘‘exequial ceremonies”? I mean the 
sixteen srdddhas ending with the sapindikaran ceremony. These 
are the most important ceremonies and are regularly performed 
by every Hindu that has not openly renounced Hinduism. The 
last ceremony has the effect of uniting the deceased with his 
departed paternal ancestors in the next world. But for this, his 
spirit would have roved over the earth, in something like solitary 
confinement. These ceremonies are required to be performed by 
relations male or female in a specified order, the next in order 
being competent to perform in default of the first. Some of 
these relations, however, are not in the category of heirs. 

The author of the Déyabhéga deals with the order of suc- 
cession in the eleventh chapter of that treatise. In laying down 
the order he professes to interpret certain texts of the sages, which 
set forth the order to some extent by naming the relations, and 
then end with generic terms; and he refers to the capacity for 
conducing to the spiritual benefit of the deceased as one of the 
many reasons in support of his exposition of those texts. 

The author does not, however, allude to the above-men- 
tioned sixteen sré@dhas or to the ekoddista srdddha, in consider- 
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ing the capacity of a relation to confer spiritual benefit. He 
confines his attention to the pdrvana sriddhas alone for that pur- 
pose. These ceremonies are regularly performed by none. And 
although the unwillingness of the people to regularly perform 
the ceremonies, has given rise to the rule, that these may be 
performed once for a year, and a day named mahdlaya is set apart 
for that purpose, still very few Hindus of the present day ob- 
serve these ceremonies. This omission is rather to be lamented 
and is due mainly to the ignorance of the people in general as 
to what is meant by the ceremonial conducted in Sanskrit. They 
are calculated to exercise a very salutary influence on the human 
mind. 

You will be in a position to clearly understand the doctrine 
of spiritual benefit if you examine how the author of the Daya- 
bhaiga makes use of that theory. The following is a summary of 
the references in the Diyabhaga to this principle :— 

1. A grandson by a predeceased son and a great-grand- 
son whose father and grandfather are dead inherit together with 
a son. The reason assigned is that these three confer equal 
amount of spiritual benefits by performing the parvana srdddha, 
ch. iii, s.i., 18. | 

A grandson whose father is alive cannot perform the pérvana, 
so he cannot take, ch. iii, s. i, 19. Potential capacity is here 
disregarded. | 

You will remark that a son offers three oblations, a grand- 
son two and a great-grandson one, but this difference in the num- 
ber of oblations is taken to be of no effect. It is also to be 
noticed that when they confer equal amount of spiritual benefit, 
why do they not take per capita, if this doctrine be the sole cri- 
terion of inheritance ?P 

__ 2. Widow succeeds to the estate of the sonless husband, by 
virtue of express texts. Conflicting texts are referred to. They 
are reconciled by holding that the contrary texts do not intend 
to lay down the order of succession but to enumerate the heirs. 
You will bear in mind that from these texts the author of the 
Mitékshar4 deduces three different modes of devolution. 

The author of the Déyabhéga in ch. xi, s. i., 31—44 invokes 
the aid of the doctrine of spiritual benefit in support of his con- 
clusion in favor of the widow’s succession. He explains the term 
‘sonless’ to mean, destitute of son, grandson and great-grandson, 
on the ground of spiritual benefit. This latter position is again 
supported by an exposition of the sapinda relationship, according 
to which the first class sapindas only may come ender that term. 
‘He: further states that next:to the male isane tha widow mav 
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fer spiritual benefits by practising austerities ; and adds that she — 
might cause her husband to fall to the lower region by leading 
a vicious course of life for want of wealth. 

The widow cannot perform the pirvana srdddha. 

3. Daughter’s succession is based upon express texts. She 
herself cannot confer any spiritual benefit, but her son may do so. 
The daughters that are sonless and not likely to have sons are 
excluded. 

The maiden daughter is preferred to others; as her marriage 
is requisite for the spiritual welfare of her departed paternal 
ancestors, who would otherwise fall to a region of torment. But 
there is an express text for this preference. 

If the spiritual benefit were the only criterion, the daugh- 
ter’s son ought to have been held preferable to married daugh- 
ters. 

4, Daughter’s son. There are express texts in favor of his 
succession. There are also texts to the effect that he confers 
peculiar spiritual benefit like the son’s son. 

5. Father’s succession is based upon express texts. He is 
postponed to the daugliter’s son, because he offers two oblations 
and the daughter’s son three. 

You will observe that in this instance the potential capacity 
alone is looked to. The daughter’s son may not actually present 
any oblation at all. For if his father be alive he is not compe- 
tent to perform the pdérvana sriddha, and if he predecease his 
father he can bestow no spiritual benefit at all by offering obla- 
tions. The daughter’s son’s son does not offer any oblation. 

You will bear in mind that the pérvana srdddha is not sepa- 
rately performed in honor of the maternal ancestors. It is a 
ceremony in honor of the paternal ancestors alone. When it is 
performed, then the maternal ancestors also are worshipped, but 
not in all cases. 

According to the doctrine of spiritual benefit, the father and 
the paternal uncle ought to have succeeded together, as both of 
them offer two oblations. 

6. Mother’s right is based upon express texts. Reasons for 
preferring her to a brother are, gratitude in return for secular’ 
benefits received,—a new factor, and her capacity to confer spiri- 
tual benefits by giving birth to sons. 

She can inherit when a widow, and if she has no male issue 
then, she cannot even indirectly confer any spiritual benefit ex-; 
cept by re-marriage. 

In strict accordance with the doctrine of spiritual benefit, ag 
understood by the Full Bench she ought to have been postponed 
to many others. 


[ 67 ] 


7. Brother’s succession after the parents is expressly men- 
tioned in texts. There is an express text for the preference of 
whole blood. An additional reason assigned is that the full bro- 
ther offers oblations to the deceased’s own mother to whom he 
was bound to present oblations in the pdrvana sraddha, whereas 
the half brother offers to his own mother and not to the mother 
of the deceased. 

Following the spiritual benefit theory strictly, a re-united 
half brother could not be held to succeed jointly with @ full bro- 
ther not re-united. Nor could re-union be taken to give prefer- 
ence in other cases. 

The oblation presented to the mother is a new factor. 

The full brother offers therefore six undivided oblations or 
rather nine: three to paternal male ancestors; three to the 
mother, the paternal grandmother and great-grandmother; and 
three to the maternal ancestors. Still he is postponed to the 
father who offers only four, and to the daughter’s son who offers 
only three. 

8, After the brother comes the brother’s son under express 
texts. He offers two oblations. A.full brother’s son offers two 
more oblations to two female ancestors while a half brother’s son 
presents one more oblation to the deceased’s paternal grand- 
mother. This is set forth as an additional reason for the prefer- 
ence of the former. 

Thus far the order of succession is the same as in the Miték- 
shara, with the slight difference as to the order between the 
parents and the inheritance of barren and childless widow daugh- 
ters. 

9. Then comes the brother’s grandson, he is not expressly 
named but is included under the term gotraja. He offers one 
oblation. 

The brother’s son and grandson are preferred to the pater- 
nal uncle who offers two oblations inasmuch as they present 
Oblations to the father who is to be principally considered. 

The brother’s great-grandson being the fifth in descent, 
offers no undivided oblation and therefore cannot take now. 

' 10. The sister’s son comes in next. He presents three obla- 
tions. 
11. Then the author of the Diyabhiga lays down generally 
that the grandfather’s and great-grandfather’s descendants inclu- 
sive of their daughter’s son, will take in the same way as the 
father’s descendants. 

The reasons assigned for the succession in the above order, 
of the sons of daughters of the three patcrnal ascendants, are 
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that they ought to take in the proximity of offering oblations 
and that they are included under the term gotraja in the text 
or Yajnavalkya. 

The word gotraja is taken in the Mitéksharda in the sense of 
sagotra or agnatic relation. The author of the Diyabhiga takes 
it in its literal sense, namely, descended from the gotra. In this 
sense the sons of daughters born in the family may be called 
gotrajas. 

12. Then the author says that in default of the great- 
grandfather’s descendants including his daughter’s son, who offer 
oblations enjoyed by the deceased, the maternal uncle and the 
like succeed. Because Yajnavalkya includes them under the 
term bandhu, and because they confer spiritual benefits upon the 
deceased by performing a duty which the deceased was bound to 
perform, namely, by presenting oblations to their own paternal 
ancestors who are the maternal ancestors of the deceased. 

He says that the uses of wealth are two, enjoyment and 
charity. When it cannot conduce to the enjoyment of the de- 
ceased it ought to be appropriated to charitable purposes such as 
are calculated to confer spiritual benefit upon the deceased. He 
adds that the taking of the wealth by the maternal uncle and the 
like furnishes them with the means of presenting oblations to the 
maternal ancestors to whom the deceased was bound to give obla- 
tions; ahd the deceased is benefitted by gifts of oblations to 
maternal ancestors by the maternal uncle and the like. 

In ch. xi, s. vi, paras. 12—20 and 28—33, there is a lengthy 
discussion on this subject. The real difficulty of the author, 
and the way in which he meets the same, will be better under- 
stood, if attention be paid to the following two texts, one of 
Y4jnavalkya and the other of Manu. 

(1.) The widow and the daughters also, both parents, bro- 
thers likewise, their sons, the gentiles (gotrajas), the cognates 
(bandhus), a pupil and a fellow-student: in default of the first 
among these the next in order is the heir.—Ydjnavaltya (p. 49.) 

(2.) To three must libations of water be made; for three 
is the offering of funeral cake ordained: the fourth is the giver 
of the same; the fifth has no concern in them. To the nearest 
sapinda the inheritance next belongs. After these the sakulyas 
or gentiles, the preceptor or the pupil.—_ Manu (p. 16.) ~ 

You will mind that according to the plain meaning of the 
text of Y4jnavalkya, the cognates or bandhus can be heirs only in 
default of the gentiles. And this is the real difficulty in the way 
of the introduction of maternal uncle and the rest before the © 
sakulyas, or gentiles. 


[.69 ] 


The expedient hit upon by the author of the Dayabhiga is 
this. Manu does not name the cognates in the category of heirs. 
But there is a maxim that no code of law can be accepted if con- 
trary to Manu. Therefore in order that bandhus who are men- 
tioned by Yéjnavalkya may become heirs, we must hold that 
Manu also has mentioned them by implication. And the text— 
“To three must limitations &.,”—is taken by the author to 
include the cognates by implication. Agreeably to this view the 
cognates come first in Manu’s text and then the sakulyas. The 
author means to say that neither the enumeration thus obtained, 
nor the enumeration by Yajnavalkya of gentiles and cognates 
one after the other, does indicate the order of succession. But 
the order is to be determined by the text “To the nearest sa- 
pinda the inheritance next belongs.” The term ‘ nearest sapinda’ 
is interpreted by the author to mean, the greatest-spiritual-bene- 
fit-giver. 

According to the author of the Diyabhaga, the cognates to 
whom he has given a position before the sakulyas confer greater 
amount of spiritual benefit than the latter. 

They are the daughter’s son, sister’s son, father’s sister’s son 
and grandfather’s sister’s son, as well as the maternal uncle and 
the like. 

The term ‘maternal uncle and the like’ has been explained 
by Srikrishna and Raghunandana, to mean the maternal grand- 
father, the maternal uncle, his son and grandson and the 
mother’s sister’s son. The expression traipurushika-pinda used 
by the author of the Dayabhaga in the course of the argument, 
and the principle of reciprocity may have influenced this expla- 
nation. 

18. The sakulyas come after the maternal uncle and the like. 
There are express texts, for their succession. They also confer 
spiritual benefit by offering pinda-lepas either to the deceased 
himself or to those to whom the deceased was bound to offer such 
oblations. 

The doctrine of spiritual benefit is not referred to in dealing 
with the succession of the samdnokandas and the rest. 

14. After having completed the order of succession, the 
author does in paras. 28—338, again return to the discussion of 
the right of the cognates to whom he has given a preferable 
position in the order of succession. For therein he principally 
differs from the Mitiksharé. He argues that the order of succes- 
sion laid down by him agreeably to the theory of spiritual bene- 
fit is the proper one. 

‘Then he concludes by saying that even if the learned be not 
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satisfied that the doctrine is deducible from the texts of Manu, still 
the order of succession as laid down by him is supported by them. 

Srikrishna’s comments on the above are, that according to 
the doctrine of spiritual benefit strangers might come in as heirs, 
for any person by throwing into the waters of the Ganges the 
ashes of the deceased’s body after cremation, may confer upon 
the deceased inestimable amount of spiritual benefit. This diffi- 
culty induced the author to make the last mentioned remark. 

15. I have already said that the order of succession amongst 
the paternal grandfather’s and great-grandfather’s descendants 
is not laid down in extenso by the author of the Dayabnéga. But 
Raghunandana and Srikrishna place them in the following 
order :—grandfather, grandmother, uncle, uncle’s son, uncle’s 
grandson, father’s sister’s son, great-grandfather, great-grand- 
mother, granduncle, his son, grandson and grandfather’s sister’s 
son ; following the analogy of the order in which the parents and 
their descendants take. 

This order is not consistent with the oblation theory. But 
nevertheless this order is universally accepted to be what is inten- 
ded by the author of the Dayabbaga. 

Upon a review of the above references to the capacity for 
conferring spiritual benefit it is very difficult to see how a clear 
and consistent principle can be deduced from them; or how may 
it be said that it is the key to the law of inheritance. The other 
heirs after the sakulyas do not confer any spiritual benefit. As 
to libations of water, they are offered by strangers as well as by 
relations; nor is there any authority for rendering the term 
samdnodakas into those connected by libations of water. 

It has, however, been asserted by the highest authorities 
that the whole of Chapter XI of the Diyabhiga is nothing but 
a mere elaboration of the doctrine of spiritual benefit. But with 
the greatest deference to them, I say that I fail to see how such 
@ conclusion can be come to on a perusal of that chapter. The 
object of the author appears beyond the shadow of a doubt to 
have been to lay down a particular order of succession, and to 
invoke the aid of that doctrine merely to fortify his positions. 
That doctrine itself has nowhere been fully and completely ex- 
plained, nor independently dealt with, but has only been in a 
subordinate manner referred to in the course of the arguments 
put forward in support of his positions. 

And it may very fairly be doubted whether the induction of 
the doctrine of spiritual benefit, and the generalizations, made by | 
the Full Bench in Gurugovinda Shaha Mundul’s case, are correct ; 
when these are admittedly inconsistent with the order of suc- 
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cession, specified by the author of the Dayabhiga. And I may 
add that I have not been able to find anything in that work, from 
which the relative amount of spiritual benefits conferred by two 
relations, can be ascertained in a case in which we have not the 
opinion of the author himself; reading, of course, the work m the 
way in which the Privy Council in a recent case says it should be 
read :—‘“ but even if the words were more open to such a con- 
struction than they appear to be, their Lordships are of opinion 
that what they have to consider is not so much what inference 
can be drawn from the words of Catyiyana’s text taken by itself, 
as what are the conclusions which the author of the Diyabhiga 
has himself drawn from them.” (5 C.S8. 776.) 

The doctrine appears to have been introduced by the author 
of the Dayabhiga as a mere pretext for assigning in the order 
of succession a higher position to some dear and near cognates 
who, under the Mitikshara, are all postponed even to the most 
distant agnates,—a pretext similar to that under which the Pre- 
tor Urbanus of Rome recognized the heritable rights of cog- 
nates. 

Too much appears to be mgde of this doctrine, for the sole 
object of recognizing the heritable right of the remaining cog- 
nates about whom the author of the Diyabhiga is silent, and of 
giving them a position preferable to distant agnates. 

As to the cognates other than those named by all the autho- 
rities of the Bengal School as heirs before the sakulyas, they are, 
no doubt, not mentioned in the Dayabhiga. But that does not 
show any intention to exclude them unless the enumeration of 
heirs in that treatise be held to be exhaustive. 

Two questions arise with reference to this point (1) How is 
their inclusion to be reconciled with their omission in the enu- 
meration? (2) Where are they to be placed ? 

Before proceeding to consider these questions, it ought to be 
mentioned that by the term cognate I mean to include all those 
that are included under the term bandhu in the Mitiksharé. 
They are divisible into those that confer spiritual benefits and 
those that do not. 

The Full Bench decision in Guru Govinda Shaha Mandal’s 
case is silent as to the second class; and the first class are held to 
be included in the category of heirs by the principle of spiritual 
benefit. 

Now the term bandhu occurs in the text of Yéjnavalkya, 
laying down the order of succession. That text has been cited 
by the author of the Déyabhiga, as an authoritative one while’ 
opening the subject of succession, ch, xi, 8. i., 4, and its autho- 
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rity hag been invoked throughout the chapter. Maternal uncle 
and the like are said by the author to come under this term 
bandhu. But no explanation of the term has been given so as to 
enable us to understand who else are included by that term. The 
term bandhu has been explained in the Mitiksharé, a work of the 
highest authority in all the schools not excepting Bengal where 
however it yields to the Daiyabhaga, on points in which they 
differ. But when the Diyabhaga is silent, the Mitéksharé is to 
be consulted in the Bengal School as well. This has been laid 
down by the Privy Council at least in two cases. (See p. 8 and 
the Unchastity case.) Hence all relations that are bandhus under 
the Mitékshard are also heirs in Bengal. With this difference 
that the sister’s son, the father’s sister’s son and the like who 
are descended from agnatic relations are included by the author 
of the Déyabhéga, under the term gotraja. 

The enumeration of the distant heirs was not the object of the 
‘author of the Diyabhaga. Itis rather given by way of digression 
from the subject he was considering. He was contending for the 
higher position of certain cognates, and in doing so he cited 
eertain texts, bearing upon the order of succession; and as a 
commentator, he offered parenthetically his explanations of the 
same, and then returned to his subject with which he concluded. 
It would therefore, appear that he intended to leave the distant 
succession in the same state in which it was in the Mitdksharé. 
This view is supported by Raghunandana who introduces the 
cognates again after the agnates. 

As to the precise position, there would be no difficulty what- 
ever if the rule contained in the Mitékshar4 and the Diyatattva 
be followed. But this would be opposed to our present sense of 
natural justice. The expression natural justice, means, if it 
means anything definite, the speaker’s sense of what ought 
to be. 

The question has in several cases arisen before the High 
Court with reference to the eight relations beginning with the 
son’s daughter’s son, four of which may offer two oblations, and 
the rest one oblation, to be partaken of by the deceased. 

I have already told you that it is now settled by the High 
Court that these relations cannot be placed before the great- 
grandfather’s daughter’s son. 

The contention therefore must now be confined to this posi- 
tion that they are entitled to take before the relations on the 
maternal side and before the sakulyas. 

Their position before the maternal side is in direct opposi- 
tion to what the author of the Dayabhaga expressly says. “The 
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author has laid down that the maternal uncle and the like are to 
succeed after the great-grandfather’s daughter’s son. When the 
author of the Dayabhiga says so, we are bound to conclude that 
after the great-grandfather’s daughter’s son, the maternal uncle 
and the like confer the greatest amount of spiritual benefit, 
admitting that to be the sole criterion of inheritance. Both these 
sets of relations confer spiritual benefit, and we have no reason to 
assume, in the face of what is said by the author, that the maternal 
uncle and the like confer a lesser amount of benefit. There is 
nothing in the Dayabhiga from which directly or by implication 
such a conclusion can be deduced. See ch. xl, 8. vi, para. 20. 

Besides, there is no other ground for preferring the brother’s 
daughter’s son or the nephew’s daughter’s son to the mother’s 
brother. 

A plausible argument, however, may be raised in favour of 
the succession of the eight relations before the sakulyas, but 
there is not an iota of reason for placing them before the mater- 
nal uncle and the like. 

The competition between a maternal uncle or the like on 
the one hand, and any one of the,above eight relations on the 
other has not yet arisen in any case. 

The next point for consideration is whether those eight 
relations and the maternal relations other than those specified 
above,—who are sapindas according to the Full Bench,—are to 
be preferred to sakulyas. 

It is contended that the three classes of sapindas must, 
according to the doctrine of spiritual benefit, be held to come 
before the sakulyas. The former are assumed to confer a greater 
amount of spiritual benefit than the latter. 

Let me once more draw your attention to the ceremony of 
parvana sraddha, the foundation of the doctrine. A person does, 
according to that ceremony, present three oblations to his father, 
paternal grandfather and great-grandfather ; three to his mother, 
paternal grandmother and paternal great-grandmother; three 
to his three maternal male grandsires; and three pindalepas 
or divided oblations to his 4th, 5th and 6th paternal male 
ancestors in the male line. And by so doing he confers spiritual 
benefits on them. Hence a person is bound to confer spiritual 
benefits on his six paternal male ancestors, on his three female 
ancestors and on his three maternal male ancestors. Those 
that confer spiritual benefits on these ancestors of a person 
are held to confer spiritual benefits upon him. A person 
after his death partakes of undivided oblations presented to 
those ancestors with whom he is united by the sapindikaran cere- 
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mony. Such ancestors must be his three sagotra male ancestors, 
While dealing with the sapinda relationship, I have pointed out 
to you that such ancestors are not necessarily his three imme- 
diate ascendants, but may consist of his 4th and 5th ascendants, 
under certain circumstances. The paternal great-grandfather 
may be considered to offer pindas enjoyed by the deceased agree- 
ably to the foregoing rule. And the deceased becomes actually 
the sapinda of the 4th and even of the 5th ancestor. 

Spiritual benefit is therefore conferred in two ways (1) by 
offering an undivided oblation to the deceased himself or to those 
with whom he partakes of undivided oblations (2) by conferring 
Spiritual benefit upon those on whom the deceased was bouud 
to confer spiritual benefit, and upon the deceased by offering 
divided oblations. 

A person conferring spiritual benefit in the first way is 
assumed to confer a greater amount of spiritual benefit than all 
relations conferring such benefits in the second way. It is fur- 
ther assumed that no sakulya can confer spiritual benefit in the 
first way. 

There is nothing in the Dayabhaga, expressly or impliedly, 
supporting the first assumption. On the contrary the position 
assigned to the maternal uncle and the like just after the great- 
grandfather’s daughter’s son, negatives such an idea. As to the 
second, suppose a man dies during the lifetime of his father, 
then he is united by the sapindikaran ceremony with his paternal 
grandfather, great-grandfather and great-great-grandfather and 
suppose the last to have a great-grandson living, then this great- 
grandson offers an undivided oblation to the great-great-grand~ 
father, and this oblation is participated in by the deceased. The 
second assumption too proves to be incorrect. 

The author of the Daéyabhaga does nowhere lay down as a 
general rule that the amount of spiritual benefit varies directly 
as the number of oblations, or that an oblation enjoyed by him 
is more valuable than oblations offered to ancestors to whom he 
was bound to present oblations, or that undivided oblations are 
of greater value than divided ones. 

There is, however, only one sentence, used by the author of 
thé Déyabh4ga in the course of an argument, that does apparent- 
ly seem to support the last of the three propositions mentioned 
above: and that is the slender basis upon which an argument 
may be based for the exclusion of the sakulyas by the three 
classes of sapindas. See ch. xi, s. vi, 17. But that is not his 
conclusion ; had it been so, it would not still have supported the 
above position in its entirety. , 
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His conclusion contained in paragraph 19, is that the cognates 
that offer trai-pwrushik pinda are to be preferred to the sakulyas. 
Everything therefore hinges on the meaning of the expression 
trai-purushik pinda or pinda offered to three purushas on the 
paternal or maternal side. Now so far as I am aware of, the 
term pwrusha is used in Sanskrit law books to denote an ances- 
tor; and where a numeral is prefixed to the term, such as in the 
phrase ‘three purushas’ or ‘seven purushas, the person with 
reference to whom the expression is used is taken as one of 
the three or seven. A brother or a son cannot be deemed a 
puwrusha of a person. Now if this is correct, then a person may 
be said to offer trai-purushik pinda, if he offer three pindas to 
the deceased and his two ancestors, or to his three ancestors 
only. 

Now a brother’s daughter’s son can by no means be held to 
offer trai-purushik pinda. The brother’s daughter’s son offers 
one pinda to the brother, another to the father and a third to the 
grandfather ; so he offers dvai-purushik pinda or pindas to two 
ancestors only, namely, the father and the grandfather of the 
deceased. Similarly the son’s daughters son, offers to the de- 
ceased and his father only. You must bear in mind that these 
daughter’s sons offer no pinda-lepa or divided oblations to their 
remoter maternal ancestors. 

It may be objected that how may then the maternal uncle’s 
son be said to offer trai-purushik pinda, he offers one oblation 
to the maternal uncle, another to the maternal grandfather and 
a third to the maternal great-grandfather, so he offers to two 
ancestors only. This objection may be obviated by the circum- 
stance that he offers pinda-lepas to his remoter ancestors, and so 
he may be taken to offer trai-purushik pinda. This view is sup- 
ported by what is said by the author in another place. Besides 
the maternal uncle and his two descendants confer by their very 
birth inestimable benefit on the three maternal ancestors of the 
deceased on whom he was bound to confer spiritual benefit. 

But still another objection arises, namely, how can the 
maternal grandfather be said to present trai-purushtk pinda? He 
offers pindas to his three ancestors who are also the ancestors of 
the deceased, although the deceased was not bound to confer 
Spiritual benefit upon the third ancestor of his maternal grand- 
father. But it should be noticed that the author does not men- 
tion the maternal grandfather by name, the expression used by 
the author of the Déyabhiga is, ‘maternal uncle and the like.’ 
Raghunandana places him before the maternal uncle, following 
the analogy of the father’s succession before the brother. The 
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reason seems to be that the maternal uncle and the like can 
confer no spiritual benefit so long as the maternal grandfather is 
alive; the maternal grandfather is nearer than his descendants ; 
and the wealth taken by him will ultimately enure for the benefit 
of his descendants. 

The traditional interpretation of the Dayabhéga supports 
the above exposition of the expression ‘trat-purushk pinda.’ 
The only cognates, to whom the author of the Dayabhiga was 
all along understood to assign a higher position, were the daugh- 
ter’s son, the sister’s son, the father’s sister’s son, the grand- 
father’s sister’s son, the maternal grandfather, the maternal 
uncle, his son, his grandson and the mother’s sister’s son. If the 
intention of the author were to include also the brother’s daugh- 
ter’s son and the rest, he would have named at least one of them, 
while there were so many occasions for doing it in the course of 
the arguments. 

As to the eight relations, namely, the sons of daughters 
born in the family, you will observe that their capacity for con- 
ferring spiritual benefits may be merely potential, and even when 
it is actual, it ceases with their own existence: they can leave 
no descendant that can conduce to any kind of spiritual benefit 
of the deceased. There is no reason why the duration of the 
capacity should not be taken as a factor in calculating the 
amount of benefit. With respect to this point the sakulyas are 
superior to these eight relations. With regard to the sons of 
daughters of the propositus and of his three ascendants, there 
is an express text laying down that a daughter’s son like a son’s 
son confers peculiar benefit on his maternal grandfather from the 
moment of his birth. So these latter are in a different position. 
But the above factor may have influenced the author of the 
Déyabhaiga in laying down as he has done in one passage, that 
even the daughter’s son is entitled to a life-interest in the estate 
inherited from his maternal grandfather. You must not, how- 
ever, mistake this for the law on the subject. Because the 
author having laid down that, goes on to say ‘or the female heirs 
will take a life-interest.’ Our Courts have given effect to the 
latter alternative only. The daughter’s son is now held to ac- 
quire an absolute title. ‘ 

The position of all the second and third class sapindas be- 
fore the sakulyas would be most anomalous. 

Suppose A and B are two brothers, B died leaving a son’s 
son’s son # and a daughter’s son y or a son’s daughter’s son 2; 
then A dies leaving no other their than B’s descendants. If the 
above order were to be accepted, then B’s estate will descend to 
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g to the exclusion of y or 2; but the estate of his brother A will 
go to y or z to the exclusion of . 

I have explained to you how some of the sakulyas may come 
under the term sapinda. So the above order would be opposed 
to this. Besides, the benefits conferred upon the 4th, 5th, 6th 
ancestors must at least in one case, be taken to be superior. The 
paternal great-grandfather is a preferable heir, but he offers obla- 
tions to those ancestors only. 

The grandson’s, the nephew’s, the uncle’s son’s and the grand- 
uncle’s daughter’s sons are equal in degree respectively to their 
son’s son. But the former are sapindas and the latter sakulyas. 
Similarly the maternal great-great-grandfather and his descen- 
dants are equal in degree to the paternal great-great-grandfather 
and his descendants. But the former are sapindas and the latter 
sakulyas. We shall have to prefer cognates to agnates of the same 
degree. It ought to be remarked that the maternal great-great- 
grandfather cannot confer any spiritual benefit whatever. 

When there is a competition between two relations equal in 
degree, one of whom is a cognate and the other an agnate, to 
prefer the cognate to the agnate would be opposed to every 
system of jurisprudence. Comparative jurisprudence tells us 
that the cognates were not originally recognised as heirs at all ; 
their claims were admitted as society advanced ; at first they had 
assigned to them the lowest position, which continued to become 
higher with the progress of civilization; and the last stage of 
development was the abolition of all distinctions between the 
agnates and the cognates. Look to the Roman law and its suc- 
cessive stages of development, to the two schools of Mahomedan 
Law, to the Mitdékshardé law in force in every part of Hindustén 
except in Bengal proper, as well as to the Dayabhaga law so far 
as it appears to be settled; and you will be convinced of the 
truth of what is said above. According to the Sunni School of 
the Mahomedan law, still followed by the greater portion of the 
Mahomedan community, even the daughter’s son is postponed 
to the most distant agnate. And we fail to find anything pecu- 
liar to the Hindus of Bengal to account for the abnormal prefer- 
ence of the above-mentioned cognates, such as would result from 
the view taken by some, of the oblation theory. 

The Hindu law of inheritance as it is, may not in many 
respects commend itself to Europeans, who are so advanced in 
civilization. Some of the educated natives also may feel it to 
be contrary to natural justice. And we too may endorse the 
same view. But nothing will be farther from truth than to 
rnistake our own individual feelings for those of the Hindu 
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community at large. Most of what we call natural, originate 
in acquired habits of thought. The feelings of a people are 
moulded and shaped by its peculiar manners, customs and insti- 
tutions. What is suited to the feelings of a subjective people 
may be perfectly unsuitable to an objective race. What is 
suitable to an agricultural or pastoral nation may be altogether 
unsuited to a commercial people. What is agreeable to a com- 
munity in its infancy may be quite disagreeable to it in a later 
stage of development. Inthe infancy of a society when the 
government could not be strong, and the protection of life and 
property depended more upon the exertions of the members 
themselves, people are observed to live in groups. Persons 
connected by natural ties of birth continue to live together: 
and we find society composed of families. Society has been 
continuing in this stage longer in India than in any other coun- 
try. Ritual and social rules laid down upwards of three thou- 
sand years ago are in most respects observed strictly to the 
resent day. They again re-act upon the feelings of the people. 

ook to our marriage law. In order to preserve peace in 
a family, it was ruled that two persons of either sex, born 
in the same family cannot intermarry. This rule has the 
force of law even now, and no man can marry a girl of 
the same gotra although their common ancestor may be dis- 
tant by more than a hundred generations. The Hindus are an 
agricultural people adhering to their ancestral homes and fields 
and guided by their ancient customs and usages. Daughters 
born in the family pass by marriage to strange families which, 
oftener than not, reside in different and distant villages. The 
feelings of two families allied by marriage are often very far 
from being amicable towards each other. Seldom does a 
daughter come back to see her relations, and even when she 
comes, she is allowed but a few days to remain with them. She 
and her children being thus out of sight become out of mind. 
While the agnatic relations live together in the same village 
assisting and sympathizing with each other on joyous as well as 
on mournful occasions. How strong is the tie that bind the 
agnatic relations together, and how complete is the estrangement 
between cognates will appear in a glaring light if you look to the 
rules of mourning. A man shall have to observe the same period of 
mourning on the death of an agnatic relation, male or female, 
who may be on the extreme verge of sapinda relationship ex- 
tending to seven degrees, as he has to observe on the death of his 
own father; whereas a brother’s daughter’s son or a son’s 
daughter’s son is not required to observe the same even for a day. 
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There are many and various other circumstances in our society 
and families to account for the preference given by Hindu law 
to the agnates. But things which present themselves often to us 
are the very things which we least observe. 

The feelings of the majority of the Hindus of Bengal seem to 
be against the introduction before the sakulyas, of the second and 
the third classes of sapindas other than those who are admitted 
on all hands to have a preferable position under the Diyabhiga, 
and who have in a later stage been under altered circumstances 
thought so nearer and dearer in the estimation of the Hindus 
of Bengal. 

The law of inheritance, can by no means be so framed as to 
suit the feelings of all persons of a community. It is therefore 
supplemented in every civilized country by the law of testa- 
mentary succession. The people of the Lower Provinces of 
Bengal have now the power of devising their property by will. 
Those who think the law of inheritance to be unsuited to their 
feelings are no longer fettered by its rules. 

Inheritance is so important a branch of law, that it ought 
to be placed beyond the possibility, of any doubt or dispute. It 
ought to be as simple and clear as is possible. Anything ought 
to be deprecated that is calculated to throw any cloud upon the 
same. 
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VIII. 
FEMALE HEIRS IN BOTH SCHOOLS. 


(wefa @) a are, fafchyet earare feaae-cit a: | 
RTHMTATA-AAT ATT STA | 
WT HUH wy: TTA, Te Ferat: | 
AAATACATY GPA, CTHT-HSATAT: | 
SIMA A-BAT TTA | 


There is a general rule laid down in a text of the Sruti that 
‘women are incompetent to inherit. But there are texts of the 
Smriti recognizing the heritable right of the widow, the daughter, 
the mother and the paternal grandmother. The commentators 
reconcile this conflict by holding that the general rule of the 
Sruti should be taken to be subject to the exceptions enumerated 
in the texts of the Smriti, which are admittedly based upon un- 
recorded Sruti. The commentators, however, admit the heritable 
right of the paternal great-grandmother, although there is no 
text expressly enumerating her in the category of heirs. The 
Bombay School again, relying upon the gloss of Kulluka on the 
text of Manu, viz, ‘“‘ To the nearest sapinda the inheritance next 
belongs’”’—holds that all the female sapindas are in the category 
of heirs. In the other schools, only the five female relatives 
mentioned above, may become heirs. 

- In Bengal a sonless widow daughter and a barren daughter 
are excluded from inheritance. But it has now been held that a 
daughter’s adopted son occupies the same position as her real son 
and is entitled to inherit from his adoptive mother’s father. 
Hence a sonless widow daughter having an authority from her 
husband to adopt a son can no longer be excluded; nor can 
barrenness exclude a daughter who may have an adopted son. 


Widow’s estate. 


The estate taken hy the widow and the other female heirs, 
in the property inherited by them from their male relations is a 
very peculiar and anomaloys.one. It may be called the widow’s 
estate. The whole property becomes vested in her, and she 
represents the entire estate, no other person has any vested interest 
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during her life. But she cannot alienate any property except for 
legal necessity, for which, however, she can alienate even the 
whole estate when it is small and insufficient. And even without 
any. legal neeessity she may alienate any property with the con- 
sent of the then reyeraigner or the then next taker, although he 
has no“present interest in the property. When the estate is 
very large her interest amounts to that of_a life-tenant. She 
may sell it or it may be sold in execution Of a decree against her. 
She is not bound to save and may expend every farthing of the 
income; but if she saves and accumulates orsequixes pi 

with the savings and treats such acquisition as part .of.the corpus, 
such property and the accumulations as well as the unrealized 
rents and profits will go to the list full owner’s heirs and not to 
her heirs. The widow’s estate, therefore, varies from an absolute 
interest to less than a life-interest. It is thus described by the 
Privy Council (5 C. 8. 776) :— 

‘¢ According to the Hindu law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she suc- 
ceeds by inheritance or survivorship—as to which see the Shiva- 
ganga case—does not take a mere life-estate.in. the property. 
he whole estate is for the time vested in her absolutely for some 
purposes, though in some respects for only a qualified interest. 
Her estate is an anomalous one, and has been compared to that 
of a tenant-in-tail. It would perhaps be more correct’ to say 
that she holds an estate of inheritance to herself and the heirs 
of her husband. But whatever her estate is, it is clear that, 
until the termination of it, it is impossible to say who are the 
persons who will be entitled to succeed as heirs to her husband. 
The succession does not open to the heirs of the husband until 
the termination of the widow’s estate. Upon the termination 
of that estate the property descends to those who would have 
been the heirs of the husband if he had lived up to and died at 
the moment of her death.” 

The only authority for imposing restrictions upon the power 
of the female heirs in dealing with inherited property is the text 
of Kitydéyana cited by the author of the Dayabhaga (11. 1. 56). 
The language of that text is applicable to the widow alone, but 
the author has extended the operation of the rule therein laid 
down so as to include the four other female heirs, (11. 2. 81). 
That text, however, is not cited in the Mitikshard, nor is there 
anything in that work, from which it may be ingerred.that.the 
female heirs take.a qualified estate. On the contrary from the 
definition of stridhan.as.given.in.that treatise, it does very clearly 
appear that property inherited by a female becomes her stridhan. 


ell 
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But the Dayabhaga rules were applied to the Mitikshar4 cases 
without any distinction, and there had been a uniform course of 
decisions when the question was for the first time raised in the case 
of Bhagwandeen Doobey (11 Moore, 487), in which the nature of 
the widow’s rights in her husband’s property was held by the Privy 
Council to be the same under the Mitékshara.as in the Bengal. 
School, relying upon the éase-law and the later commentaries in 
which the text of Katyayana is cited. But as the case of a 
daughter inheriting from her father, or of a mother inheriting 
from her son, is not covered by the language of Katyayana’s text, 
it was contended in the case of Chotay Lal (4C.S. 744) that a 
daughter, and in the case of Julleswar Koer that a mother, was 
entitled to take an absolute estate according to the Mitikshard. 
But the contention was held to be too late and therefore failed. 
It should be observed that there is no authority in the commen- 
taries for restricting the rights of the female heirs other than 
the widow, except the enlarged opérdtion attached by Jimutavahan 
tO the text of Katyayana. Properly speaking ‘ the widow’s estate’ 
in the Mitikshar’a School should have been confined to the case 
of the widow alone. The Bombay High Court, however, has 
adopted a middle course and drawn a distinction between females 
descended from the family and females becoming members. of 
the family by marriage; the former taking absolutely, and the 
latter only the widow’s estate. While the mother takes a limited 
interest, the sister takes an absolute estate. 

According to the Mithila School, (10 C. 8., 392) the widow 
takes absolutely the moveable property of the husband, and can 


hes 
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alienate it in any manner she pleases. But in the Bengal and 
the Benares Schools the female heirs take a qualified interest in 
both moveable and immoveable property. 

It has already been observed that when property is jointly 
inherited by two or more relations that are members of a joint 
family, they take the property as joint tenants according to the 
Mitéksharé. Therefore two or more co-widows are.joint tenants 
in respect of their husbands’ estate jointly inherited by them. 
For according to Hindu law there could not be a separation be- 
tween the husband and wife. Two or more maiden daughters 
also appear to take in the same way. But their joint tenancy 
is not an unseparable one, as might be contended to follow from 
the observations of the Privy Council in the case of Bhafwan- 
deen Doobey, 11 Moore, 487. It might likewise be said that even 
the married daughters who may in other respects be separate, take 
as joint tenants, when they succeed to their father’s estate. 

In the case of Amritalal Bose, L. R., 21. A., 113, the Privy 
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Council has held that the same principle is applicable to cases 
governed by the Diyabhaga. The facts in that case were as 
follow. Two married daughters inherited together, then one of 
them that was childless became a widow, subsequently the other 
died. The question was whether the surviving daughter who 
was @ childless widow when her sister died, could take the de- 
ceased’s share of her father’s estate. It was held that she could 
by reason of survivorship. 

It should be observed that if survivorship be an incident of 
joint tenancy, it can have no application in Bengal. When two 
or more relations inherit together, the estate is taken by them, 
according to the Déyabhiga, as tenants in common but not as 
joint tenants. It appears that the attention of the Lords of the 
Judicial Committee was not drawn to this important point of 
difference between the two Schools. 

The question in the above cases was, who is to take the estate 
when one of two co-widows or one of two daughters dies? The 
general rule, namely, that the then heir of the last full owner 
will take, is a sufficient answer in the majority of instances. The 
difficulty we meet in applying that rule to all cases, consists in 
the happening of circumstances that render the surviving 
daughter or widow, as the case may be, unfit for inheritance: the 
surviving daughter may become a childless widow, and the sur- 
viving widow unchaste. We may, however, obviate this difficulty 
by holding that just as an estate once vested cannot be divested 
by any subsequent disqualification or any other cause, so the 
status of heirship once impressed upon a person cannot-be affected 
by any subsequent disqualifying circumstance. The above diffi- 
culty seems not to have occurred to Sanskrit lawyers, they are 
entirely silent on the point. They contented themselves by lay- 
ing down the above-mentioned rule. 

The kind of joint tenancy and survivorship predicated by 
the Privy Council of female heirs inheriting together, though 
perfectly familiar to an English lawyer, is not found in any 
Sanskrit law book. The joint tenancy of Sanskrit lawyers is one 
that is liable to determination at any moment by the, will.of a 
single joint tenant; absolute partition must, according to them, 
take place if demanded by a co-sharer; it being the incident of 
joint inheritance, in fact partition is the name given by them to 
the law of inheritance itself. The author of the Mitékshar4 hag 
expressly laid down that two or more co-widows shall take their 
husband’s estate jointly inherited by them, dividing the same 
equally,—in the following passage accidentally omitted by Cole- 
brooke :-—uwaaqay safunaa, qe teaq sarata franatare, vate * 
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faweqy we weft | But in order to support inheritance by survi- 
vorship, the Privy Council have laid down that there cannot be 
absolute partition made by female heirs, so as to defeat the right by 
survivorship: they may, by an arrangement between themselves, 
enjoy separate portions of the estate, but the tenancy must in the 
eye of the law continue joint. 

I have pointed out to you that the nature of the right ac- 
quired by female heirs varies according to the extent of the 
inherited estate. The estates in the above cases before the Privy 
Council were very large, in which the females could have no more 
than a life interest. The observations made by their Lordships 
in those cases, are not therefore applicable to cases of small es- 
tates in which the right of the females may be deemed absolute. 
These observations, however, are liable to be misconeeived and 
misconstrued. Their Lordships do not intend to lay down that 
there can be no partition at all, or that one cannot deal with her 
share as she pleases, according to law. As far as I understand 
their Lordships’ view, it appears simply to lay down that the 
survivor is entitled to take to the exclusion of other heirs, the 
share of the deceased joint tenant, if anything remains after her 
legal enjoyment; and not to hamper the exercise by either of 
such lawful rights in her share, as she could have possessed had 
she been the sole heir. 

I should draw your attention to one consequence that seems 
to follow from the above doctrine of survivorship such as is laid 
down by the Privy Council. Suppose a man dies leaving two 
maiden daughters and one married daughter having sons, his 
estate descends in the first instance to the two maiden daughters ; 
these maiden daughters become subsequently married; afterwards 
one of them becomes a childless widow, then the other dies, leav- 
ing behind her the two sisters one having sons and the other a 
childless widow: in such a case the childless widow sister alone will, 
agreeably to the theory of survivorship, take the whole estate. 

The effect of the two Privy Council rulings was considered 
by a Full Bench of the Calcutta High Court in the case of 
Janakinéth Mukhopadhyay, (9 C. &., 580,) which was governed by 
the Bengal School, and in which one of two co-widows inheriting 
their husband’s property, the income whereof was alleged to be 
not sufficient for her maintenance, sold her undivided share in a 
house to the plaintiff who brought a suit for partition against the 
other widow and the co-sharers of the husband. The Full Bench 
held that the purchaser was entitled to enforce a partition, but that 
it should be carried out in such a way as would not be detriniental 
to: the future interest of the reversioners; the question as to the 
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sufficiency or not, of the proceeds of the estate for maintenance 
was not decided. 

It has been held in the case of Moniram Kalita (5 C. 8. 776) 
that subsequent unchastity does not divest a widow in whom the 
husband’s estate has already vested. And it has been held in 
Cossinauth Bysack’s case that she is not bound to live with her 
husband’s kinsmen. Thus it is settled that the text of Katyayana 
is not to be taken to impose any condition of forfeiture. 

But if the wife was unchaste during the life of the husband, she 
eannotinherit. Whetuer a daughter or the mother is excluded from 
inheritance by reason of her unchastity at the time when the suc- 
cession opens is a question on which there are conflicting decisions. 


Alienation for legal necessity. 


There are certain purposes for which the widow or any other 
female heir may lawfully alienate the inherited property, either 
in whole or in part, if the income thereof is less than what 
is sufficient for meeting the expenses of the same. They are :—/(1) 
the payment. of. the debts of the last fujlowner; (2) the perform- 
ance of .his.exequial rites; (3) pilgrimage to Gya for performing 
hig,.ariddha; (4) the maintenance of the heiress. herself_and 
of-the.mother, the paternal. grandmother, a maiden sister or a 
maiden daughter of the owner; /5) the marriage .of..his maiden 
sister, daughter, son’s daughter or grandson’s daughter’ (6)_the 
preservation of.the estate, and (7) the costs of any. litigation 
respecting the estate, such as are incurred for defending her title, 
(12 C.S. 52). 


Accumulations and acquisitions. 


When the estate is large and the income thereof is more 
than sufficient for meeting all the legal expenses, the widow is at 
perfect liberty to dispose of the surplus income in any way she 
pleases ; slie is not bound to save. But if she saves and makes 
no attempt to dispose of the savings or accumulations in her 
life-time, they will follow the estate and go to her husband’s 
heirs. It is difficult to fix the line which distinguishes accretions 
to the husband’s estate from income held in suspense in the 
widow’s hands, as to which she has not determined whether or 
not she will spend it. If again the widow acquires property with 
the savings of the surplus income, and Sr arena rie dis- 
tinction between the original estate and the acquisitions, and 
treats such after-purchases as acceretions to the original estate, 
she will be afterwards precluded from alienating the acquisitions 
except for legal necessity. In the cases of [sri Dutt: Koer (10 
©. 8. 324) and of Sheolochan Sing (14 C. S. 387) the rule laid 
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down by the Privy Council is, that when a widow not spending 
the income of her husband’s estate, acquires property with her 
savings and makes no distinction between the original estate and 
the after-purchases, the primd facie presumption is that it has 
been her intention to keep the estate one and entire, and that the 
after-purchases are an increment to the original estate. In both 
these cases the widow attempted to alienate both descriptions of 
property by one transaction, and had not previously dealt with 
the after-purchases in any way. 
Waste. 


If the widow commits any waste in respect of her husband’s 
estate, she may be réstrained by the. presumptive reversionary 
heir by a suit. But the principles which are applied in Courts of 
Equity in England for securing in the public funds any property 
to which one person is entitled in possession, and another is en- 
titled in remainder, are not applicable to the property in possession 
of a Hindu widow: in order to induce the Court to interfere, it is 
necessary to show that there is danger to the property from the 
mode in which the widow is dealing with it. (6 Moore 433.) 
And when she alienates any property belonging to her husband 
in excéss of her power, the then next heir of the husband may 
during her life bring a suit for a declaration that the alienation, 
either in whole or in part, is invalid after her life. 


Judicial proceedings. 


It has already been said that the widow represents the whole 
estate of her husband, which js entirely vested in her, no one 
else having any present interest in the estate before ‘the termina- 
tion of her interest. It is only after the termination of her 
estate that the actual reversioner or the next heir can be ascer- 
tained. To a suit respecting the husband’s estate she alone is 
entitled to be a party _as.representing the estate; and a decree 
fairly and properly obtained against her will bind the reversioners. 
The following observation of the Privy Council in the Shivaganga 
case lays down the rule on the subject :—‘‘The same principle 
which has prevailed in the Courts of this country as to tenants- 
in-tail representing the inheritance, would seem to apply to the 
case of a Hindu widow; and it is obvious that there would be 
the greatest possible inconvenience in holding that the succeeding 
heirs were not bound by a decree fairly and properly obtained 
against the widow.” See also the case of Protabnarayan Sing 

11 C. 8S. 186) in which, following the above principle, the Privy 
ouncil held that a decree properly obtained against the widow 
operates as res judicata against the reversioners. 


[ 87 ] 


Here again the same difficulty may arise as ina suit against 
the Mitéksharé father alone for a debt due by the whole family,— 
the difficulty in fact of distinguishing between proceedings 
against the widow personally, and those against her as represent- 
ing the whole estate. In execution of a decree against the widow 
for a debt contracted for leeal necessity, the right, title and in- 
terest of the widow may be sold according to our Civil Procedure, 
and the question may arise what was purchased, the whole estate 
or the life-interest of the widow; and it will have to be decided 
by the application of substantially the same principles as have been 
laid down in the case of a Mitiksharé father. The last case on 
that subject is that of Sambhunath Pande (14 C. S. 572) in which 
the Judicial Committee have laid down that the enquiry should 
be directed to what the parties contracted about, if there was a 
conveyance, or to what the purchaser had reason to think he was 
buying if there was no conveyance but only a sale in execution 
of a money decree. The value of the property and the price paid 
for it as well as the nature of the execution proceedings should 
be taken into consideration. Read this in connection with what 
has been said at p. 41. . 


Reversioner. 


You will bear in mind that the term reversioner as used in 
Hindu law, bears a sense different from its ordinary meaning, for 
a Hindu reversioner has no present interest in the property, the 
actual reversioner may be a different person from the presumptive 
reversioner and his heirs: the terms ‘the next heir of the last 
full owner,’ or ‘the then next heir’ may be used instead of the 
above expressions. A female heir may bea reversioner or the 
next heir, having a qualified estate. ‘here appears to have been 
some misconception about the matter. It had to be settled by a 
Full Bench that when a maiden daughter succeeds in preference 
to her married sisters, and after marriage dies leaving a son, the 
estate will go to her qualified sister as the next reversioner in 
preference to her son. (9 C. S, 154.) 

A female heir. may surrender or, properly speaking, relingnish 
her rights so a8 to accelerate succession and vest the property in 
the then next heir, in the same way if she had died at that'time. 
(5 C. 8. 7382.) This is bond fide done when the person in whose 
favor the relinguishment is made is also her.own relation, for 
instance, when the surrender is made by the mother in favor, of 
ker ‘gon’ or daughter or grandson: “~In-attother-cases tt is a mere 
pretext for an arrangement whereby the property is divided 
between the last owner’s relations and the widow herself, the 
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latter getting her share absolutely so that she might give them to 
her own relations. 

The rule originated from the doctrine that the retirement 
from the world or the extinction of one’s desire for property, is, 
according to Hindu law, civil death, and causes, in the same way 
as natural death, the extinction of his rights in property, and has 
the effect of accelerating inheritance. And because retirement 
from the world depends upon the will of the person, therefore it 
has been held that without the remotest idea of retiring from 
the world she may do that which would follow from her actual 
retirement. 

Extending the same principle a little further it has been held 
that an alienation by the widow of her husband’s property with 
the consent of the then next heir, (being a male,) will pass an 
absolute title to the alicnee, so as to bind the actual reversioner. 
There was some conflict on this point, which is now settled by a 
Full Bench of our High Court, in the case of Nabakissor Sarma 
(10 C. 8.1102.) In such a conveyance there is always a recital of 
the existence of some legal necessity, and the consent of the then 
next heir may be regarded as conclusive proof of the real ex- 
istence of the necessity stated in the deed. 

The actual reversioner succeeding to the possession of the 
estate after the death of the widow is bound to pay off the debts 
contracted by the widow for a valid purpose for which she might 
have alienated any portion of the estate, although the debts were 
not charged upon the estate. It was so held by Justices Jackson 
and Tottenham in the case of Ramcoomar Mutter (6 C. 8S. 36) in 
which a widow had borrowed money for the purpose of defraying 
the marriage expenses of the daughter of a son who had pre- 
deceased his father, and died without repaying the debt. 

In the case of Hurrymohun Roy (10 C. 8S. 823) it has also 
been laid down by a Full Bench of the Calcutta High Court that 
if a female heir, who represents the entire estate, enters into a con- 
tract with a tradesman, which has conferred a benefit upon the 
estate, and 1s such as a prudent owner would make for the pre- 
servation of the estate, the obligation arising out of it will be 
annexed to the estate in the hands of the reversioner, if she dies 
before discharging the same. The facts of the case were as 
follow. A daughter inheriting a large estate belonging to her 
father, ordered a quantity of lime for the purpose of making repairs 
to certain houses on the estate; the repairs were completed, but 
she died without paying the price of the lime supplied on 
credit. The creditor was declared entitled to recover from the 
estate in possession of the reversioner. 
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IX. 
STRIDHAN OR WOMAN’S PROPERTY. 
Description. 


WIR THY ETSY WCarya: Gar: | 
ey 8 cuftare ter aad we Tea wer | 
wwaqrararefaa awe Tiara fae | 
ura-are-fre-sta wefan wiles Ua i Warm | 
SUT WTA Stas we TT waa | | 
wee freure gfe Saat Gat ATT: | 
fya-are Ya-aie-cHe GUUTTAT | 
wifatefaa aug wearartam u fray: | 
fow-are-afa-wre-q4a GTI | 
wifatcfaaray wea yfcatinad 0 area: | 
efmcacd wet eng Gite aq | 
want aq Waaae yirareaarefe u Zaz | 
frareara afafeq aceatfera ctaa | 
ware we-wa waa afearere aaft 1 QT: | 
feared Veet aH way we yerq fea | 
ware ASM Val ey HAT TAT I 
wae Saat afenteq sarag wien fear | 
wT: fast: VRTATET WATHIA AZ WTA? I 
Prereenrat aqet <taa wfrafirat | 
we-qufyed ufg: area wfcalfad i 
aq Wawa aro Meare fe Tears | 
~euararefaal are ay STNAA SATE ti 
STH fret'e ae favi Tear ST WaT: A 
a? UTal way ww eH arrt wa i 

wear weer ate Tee: faez® soars 
ay: aararg frwrat war Srerfe way 
gree wet mre wrat QAI Taq | 
weary ACUTE Fon ewe aet A 
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Seas ser wtat qraaay afcatfra | 

ford Ga <4 | Ute Wrateafy 0 area | 

wat Raa qe-cw fers afera ease aq | 

UT VY-RARHANT CITE AT WALES tt ATTAT | 
ahiy ward = areat eanfacrea | 

zeta wat wat a fee craaeta ats ee | 

w wit Hae gat a foar wre a | 

wrert a frat at atte safrarer a 

afe Waa wat Miyd wate-warg | 

B efe siren: BIE CSET CATT AT | STITT: | 

It appears from the texts of the sages, cited above, that as a 
general rule women were originally incapable of having any 
property, but gradually their proprietary right to certain specified 
descriptions of property, was recognized. 

The woman’s property, according to these texts, consists of 
property received by her from her parents, her husband, their 
relations and her issue, as a gift, or an allowance for maintenance, 
or in any Other way. 

According to the Mitékshar4, the term stridhan has no technical 
meaning attached toit. It means property belonging to a woman. 
There is no differeice as to the means whereby property may 
be acquired by women: they may acquire it in the same way in 
which males may do. Even property inherited, by a female be- 
comes her stridhan agreeably to the explanation of the term, 
given in that treatise. But we have already observed that it is 
now settled by the Privy Council that in the Benares School also, 
property inherited by a woman from a male relation does not 
become her stridhan. 

The author of the Dayabhaga, having cited the texts of the 
sages, observes that the enumeration in them of the different 
items of woman’s property is merely explanatory, but not exhaus- 
tive; and then goes on to say, that stridhana is that of which a 
woman is entitled to.enjoy and make -a sale or gift, indepé tly 
of her husband’s control. The husband’s control extends to wealth 
earned by her in the practice of mechanical arts, and to property 
received from a stranger. As regards other descriptions of pro- 
perty, she has the sole power of alienation. He also appears to 
hold that it has no technical meaning. | 

_ But there is an exception in respect of immoveable property 
given to a woman by her husband. If the power of alienation is 
not expressly given, the wife takes a life-estate in the property and 
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has no power of alienation over it, whether it be a gift inter vivos 
or a bequest (5 C. 8S. 684). This was a case of bequest, and the 
Will had been executed before the Hindu Wills Act was passed. 
It has, however, been held in a later case that in order that the 
wife may take an absolute estate, it is not necessary that there 
should be such words as are ordinarily used to pass an absolute 
estate: the intention is a matter of construction and may be 
expressed in other ways, (9 C. 8. 830; see alsoll B.S. 573.) It 
has not, however, been yet decided whether such property as is 
given by the husband, but not absolutely, is to be regarded the 
wife’s stridhan for the purpose of succession to it. This rule 
obtains in both the Schools. 

In this connection you should read Section 8 of the Transfer 
of Property Act and Section 82 of the Succession Act. The rule 
laid down in those sections is, that in the absence of clear reserva- 
tion, the whole interest of the transferor or the testator will pass 
to the transferree or legatee respectively. Section 8 of the Transfer 
of Property Act, however, does not affect the above rule of Hindu 
law. Whether section 82 of the Succession Act, which is applicable 
to Hindu Wills, is subject to the above rule, has not yet been 
decided. 

As to property inherited from. males, it cannot be stridhax in 

The same principle appears to be applied in both the 
Schools, to property inherited by a female from afemdle. Stri- 
dhan property devolving on a woman does not become her absolute 
property. There is nothing expressly said on the subject in the 
Dayabhiga. One would rather come to an opposite conclusion 
from a perusal of the 4th chapter of that treatise. The rule that 
a female does not take absolutely the property inherited by her 
from a female, has originated with Srikrishna. This rule has 
been followed and acted upon by Justice Wilson (5C.S. 222) 
holding that what a daughter inherits from her mother does not 
become her stridhan. But the rule is practically useless except 
where stridhan consists of immoveable property : for in the majority 
of instances woman’s property consists of her jewels and certain 
moveables ; and it is difficult to see how the reversioner’s right 
to such property may be protected, JI have already observed 
that a bill quia timet will not be entertained by our Courts, 
Nor do the reversioners seem to be aware or to take care, of their 
rights. 

Another description of property, that may come into the 
possession of females is the share to which some of them are 
enti ition, I have already discussed the nature of their 
right to it. 
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A woman can deal with her stridhan in any way she pleases 
independently of her husband’s control, subject to the exceptions 
mentioned above. 

The husband, however, has the right to make use of his wife’s 
stridhan at a time of distress. No other relation can meddle with 
a female’s property without her assent. 

A Hindu female invariably receives some property at the 
time of her marriage. The text of Vyasa removes a difficulty which 
might otherwise arise. For, according to the nuptial ceremony, 
a gift is made to the bridegroom, of the bride herself together 
with her jewels and the other moveables. These, therefore, 
might be claimed by the husband as his property. 

; The property that a woman gets at the time of marriage 
from her father, mother, husband or their relations is called 
yautuka or nuptial present. 

‘The time of marriage ’ has been explained by Raghunandana 
and Srikrishna to begin with the ceremony of Vriddhi-sraddha or 
the sraddha for securing prosperity, and to end with the ceremony 
of Patyabhivddana or obeisance to the husband. Mr. Wynch 
the translator of Srikrishna’s. work, however, would have the 
husband to fall at the feet of the wife in the Patyabhivadan 
ceremony. (2. 2.3.) 

‘Gift subsequent’ means any property received by a woman 
after her marriage, and is used in contradistinction to yautuka. 


Succession. 
erat Uferarary eH TT TEETH: | 
WATE HSS WAY uly ware: i 
Age Nyt Iq Urq Farc-ara ca g | 
ferred uq-wag-fad frat ew Saree 
AHA AS-SWY RIT ALITY FT Wag I 
HUGS ATTA ATO TAT TEU 
WIATATH GAATAt WITT Az-TyA A 
uy We: Be-wa ci frareargufer | 
ema Garey arar-fewt afew 1 am | 
wgeferc ivy wary ana wa see: | 
Fae SH ATT WERT GAH THT eg | 
qatarara arate arara-qe-qwarre: 4 
sseeiiea at-irenfcs oysters 
seat, vam Sq, Gee feather u are: | 
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we oad Crear xeaeie Harare | wypfefett | 


erarey wenger zarat wheal feret 
exerat ete-wer are arat foanfe at See | 


arg-afertant efeeut wqae | Arce | 


WAY CATA BYTE Wel: WET Be | 
ews wdarg-wewrd wea firg: uv share | 


famares aq-ed afeq: rat wai | 
Gury qararat weata g Pear i Sewer | 


Ae -QT TAATH GUTS HTP AZ | ATTA: | 


qrat aeqarat xfear @ veteran | 

sam Sq, HST OA BUMAs wat | TUR | 
ages argqarn free freed | 

we HOTA FASTA WRT PAAT: 

TAIT Wat FT UTE Tat <ifea ca aT) 
ACSA AW, WH ATS VTA: VATS uv STA: | 


A ma *§ PROPERTY goes in the following order according to 
both the Mitékshar4 and the Dayabhiga :— 

(1) Full brother, (2) mother, (3) father. 

Property given to a damsel by ur intending bridegroom must 
be returned to him, on her death before marriage. 

A MARRIED WOMAN’S PROPERTY passes according to the Miték- 
shar4 in the following order :— 

(1) Maiden daughter, (2) married but unprovided daughter, 
(8) married provided daughter, (4) daughter’s daughter, (5) 
dgughter’s son, (6) son._(including adopted son), (7) son’s son 
(including son’s adopted son), (8) husband and his heirs jn.the 
same order in which they take his ‘pyopérty, if the marriage 
took place in the approved forms; but if the marriage took 

lace in any of the disapproved forms, then instead of the 
usband and his heirs, the mother, father and the father’s heirs 

take. It should be observed that generally marriages now take 
place in the approved form called Brahma. The Asura form, 
however, is found amongst a few castes, such as Agarwala Bunias. 

You will note how completely a Hindu female becomes iden- 
tified with her husband’s family: her own relations are excluded 
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by those of her husband, just as she is excluded by her father’s 
relations living jointly with him. 

The author of the Viramitrodaya has introduced many com- 
plicated rules, but I do not wish to trouble you with them. 

DaYABHAGA RULES on the subject are not so simple as the above. 
The author divides stridhan property into two classes, namely, 
yautuka and ayautuka or non-yautuka ; the latter including property 
gained previously or subsequently to marriage, 

Distant succession to both the above descriptions of stridhan 
is the same. The courses of descent in the earlier stage are 
different. ) 

Succession to yautuka, and to father’s gifts other than nup- 
tial presents, is in the following order: 

(1) Unbetrothed daughter, (2) betrothed danghter, (8) mar- 
ried daughter,—Ist, one having or likely to have a son, 2nd, one 
that is not so, (4) son (including adopted son), (5) daughter’s son, 
(6) son’s son, (7) son’s grandson, (8) husband, (9) brother, (10) 
mothef, (11) father, (12) rival wife’s son and grandson. 

Succession to ajautukag other than father’s gifts. 

(1) Son and maiden daughter, (2) married daughters_having 
or likely to“have sons, (8) son’s son, (4) rival wife’s..gon, (5) 
daughter’s son, (6) barren and ¢htlaless widow daughters, (7) son’s 
grandson, (8) wholé brother, (9) mother, (10) father, (11) husband, 
(12) rival wife’s son’s son. 

Succession to all classes of stridhan after the above relations, 
is in the following order :— 

(1) Husband’s younger brother, (2) husband’s brother’s 
s0n, (3) sister’s son, (4) husband’s sister’s son, (5) brother’s son, 
(6) son-in-law, (7) husband’s sapindas, &c. (8) father’s kinsmen. 

: The Bengal authorities are in conflict with each other with 
reference to succession to strédhan. 
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X. 
EXCLUSION FROM INHERITANCE AND VESTING. 


wast wta-ufadt enaa-afacr ver | 
wan-ang-aare ty Sfefatchgan 0 wa | 


faafge ufaa: wat oq arestraaifeen: | 
Sirar-efe Fast GC Sys Far | ATCT | 


Blaise Thaa- Sar: TH-TTT STE: | 
walsfefrgrcareg: whan: a-fa Corer | 

atc: Sran-wet fatrat ararerfca: | 

GATT seh aaAy-g WH UTTRTAT | 

wie afeaged wren eryea 1 

fren afwerfca: sfager eer | 4 areyaree | 


It has been held that the vesting of a Hindu’s estate cannot 
remain in abeyance. It must vest in some person. At one time 
it was thought that an estate once vested might become divested 
in favor of a nearer heir subsequently come into existence, and 
that an estate might be taken by a person in trust for a nearer 
heir to be born at some future time. Any such theory is now ex- 
ploded so far as the Bengal School is concerned. Here it is 
settled law that the estate must vest in the heir in existence at 
the time of the death of the owner and that an estate once vested 
cannot be divested by any subsequent disqualification or by a 
nearer heir coming into existence afterwards (2 C. S. 295.) 

This rule of vesting and divesting does not seem to apply to 
a Mitékshard joint family, where the joint estate does not vest 
severally in the individual members but vests jointly in all the 
male and female members composing the family. So a dis- 
qualification arising subsequently to birth but previously to 
partition will cause exclusion ; a son legally adopted by the widow 
of a deceased member of a joint family will have the same rights 
Fd ae would have had if he were adopted by the deceased himself 
it his lifetime, (1 M. 8. 69); and a disqualified son’s son though 
born after the death of his paternal grandfather will inherit his 
estate. (9 M.S. 64.) 
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The facts of the case in 1 M.S. 69 were as follow: Two 
brothers were members of a Mitikshara joint family, the eldest of 
whom alone held the family property which was an impartible 
raj, and died leaving an authority to his widow to adopt a son. 
Thereupon the raj vested by survivorship in the younger brother. 
Subsequently the widow adopted a son, who was held entitled to 
the ray by divesting the brother. The principle of this decision 
is not clear from the judgment of the Privy Council. 

In Bengal a disqualification arising before the succession 
falls in, will have the effect of exclusion. 

The causes of exclusion are certain defects, moral, mental or 
physical. Disinherison on account of renunciation of Hindu 
religion, or excommunication from caste, or degradation, cannot 
now take place by reason of the interference of the Legislature. 

The following are the causes of exclusion : 

1. Unchastity. An unchaste wife cannot inherit her hus- 
band’s estate. 

It has been held that subsequent unchastity cannot divest 
the estate once vested in the widow. 

It has been held in a Bengal case that an unchaste mother 
cannot inherit from her son. (4C. 5S. 550). 

But a contrary view has been taken in a Madras case (5 M. 
8. 149) in which it has been held that unchastity is no reason for 
excluding a mother. 

And it has further been held by the Bombay High Court that 
incontinence in a daughter does not debar her from inheriting 
the property of her father. (4 B.S. 104;) and by the Allahabad 
High Court that it will not incapacitate a woman from inheriting 
stridhan (1 A. 8. 46). 

The unchastity of a wife stands on a very different footing 
from that of the other female heirs. Conjugal fidelity to the 
husband is of the essence of the notion of a wife and forms the 
foundation of her heritable right. Chastity is set forth as the 
condition of the wife’s right to inherit from the husband. The 
Hindus set a very high value on female chastity and their senti- 
ment about it is very strong. According to the sages, however, 
the offence is the gravest when followed by conception, otherwise 
it is an expiable and venial one: the wife though guilty of inconti- 
nence, is entitled to what is called starving maintenance, if 
penitent. See the Institutes of Yajnavalkya, Book i, verses 70-72. 
The caste of the seducer is an important factor. The commenta- 
tors, however, do not enumerate unchastity as a cause for exclu- 
sion from inheritance while dealing with that subject. They are 
also silent whether it affects the succession of the other female 


[ 97 | 


heirs. It may, no doubt, be included under ‘ degradation ’ which 
is a cause of exclusion. But degradation is no longer a cause of 
disinherison. 

2. Enmity towards father. A son who is habitually inimical 
to his father and béats*him or otherwise ill-treats him is excluded 
from inheritance. 

8. Renouncing the world and entering into a religious order. 
This may rather be looked upon ag a voluntary relinquishment 
than a disqualification. 

4, Idiocy or mental infirmity. It need not amount to utter 
mental darkness. It must be incurable and congenital. Itisa 
weakness rendering unfit for ordinary intercourse of life. 

5. Insanity, It is a disease of the mind, must be incurable. 
It cannot be congenital. “In both the Schools it will exclude, if 
existing at the time when succession opens; but in the case of 
a member of a joint family under the Mitiksharé school, when 
partition of the joint property takes place. (10 B.S. 639). 

6. Blindness. It must be congenital and incurable. 

7. Deafness and dumbness from bjrth. 

8. Defect of an ergan of action such as impotency, lame- 
ness, and so forth. It is not clear whether such defects should 
be congenital. But otherwise a person accidentally deprived of 
his limbs might be excluded. 

9. Incurable disease, such as, leprosy. 

The expression ‘exclusiou from inheritance’ is rather mis- 
leading. The persons excluded and their wives and maiden 
daughters are entitled to maintenance. The disqualification is 
merely personal, it does not affect their sons if they themselves 
are free from the above defects. 

But an adopted son of one excluded from inheritance is not 
entitled to inherit. 

The onus of proving the existence of a disqualification caus- 
ing exclusion from inheritance, lies upon the party asserting the 
same. 


13 
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XI. 
ENDOWMENT 


AND 


SUCCESSION TO PROPERTY OF PERSONS OF HOLY ORDERS. 


arare-afa-rgeaifcuy foarte: | 
RAC aTa-eleaeg Warrawatrery i BTA | 


The life of a Hindu of the Brahmana and the other twice- 
born classes, was divided into four stages. He had to pass the 
first stage of his life as a Brahmachdari or student, supporting him- 
self by begging; the second, as a Grihastha or house-holder, 
being married when his studentship was over; the third, asa 
Vandéprastha or one retired from the world,.residing in some soli- 
tary place with persons of the same order, engaged in religious 
practices and contemplation of the deity, being free from all 
worldly cares, and living on the vegetables growing in forests, or 
on alms,—the retirement having the effect of extinguishing his 
rights to the property he had at the time of retiring and vesting 
them in hissons or other heirs; and the fourth as a Yati or itiner- 
ant contemplative ascetic supported by what is voluntarily given 
by people, or by begging in the evening and taking no more than 
what is sufficient for the day, and living under a tree or the 
like shelter. 

A Brahmachéri or student was of two descriptions, Upakur- 
vaéna or an ordinary student and Naishthika ora life-long student. 
The former became a householder in due course, while the latter 
was a student for life, devoted to the study of science and theo- 
logy, felt no inclination for marriage, did not like to become a 
householder and chose to live the austere life of a perpetual 
student. 

The law of succession that has already been explained, applies 
to the property left by a householder or an ordinary student. 

The above text of Yajnavalkya lays down succession to the 
property which the persons of these holy orders may have while 
in such orders and leave behind on their death. 

The property of a life-long student goes to his preceptor; of 
one retired, to a religious brother ; and of an itinerant ascetic, to 
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a virtuous pupil: in their default to one of the same order (or 
hermitage) or to a fellow-student. 

The Hindus of the present day rarely adopt the third and the 
fourth stages of life, and even if there be solitary instances, the 
property left by one retired or by an ascetic must necessarily be 
so small as can uever give rise toany dispute. A life-long student, 
such as is contemplated by the sages, is also rare now. 

But there are now persons belonging to certain religious 
sects of modern origin, such as Vaishnavism, that do in some 
respects resemble the life-long students and itinerant ascetics. 
They are connected with the well-known Muths or Mohuntis. A 
Math (as) means a place for the residence of students. The 
founders of these Muths were learned Brahmans of the Vacshnava, 
Saiva or Sakta sect, who, observing celibacy and leading a pious 
life of austerity, wandered from one place to another carrying 
with him an idol, or an image of the Deity, representing a certain 
attribute of Him, which according to his faith he contemplated, 
and teaching the truths of religion to those that attracted by the 
sanctity of his life flocked to him. They were prevailed upon by 
the piety of some Rajas or influential men that became their 
disciples to settle in particular localities, receiving grants of land 
from them for the worship of the idol for entertaining religious 
mendicants, and for the maintenance of themselves and their. 
pupils called chelas that accompanied them, lived with them and 
observed celibacy. 

These maths are found in many parts of Bengal. It is worthy: 
of remark that almost all the maths in Bengal were founded by, 
Brahmans come from the north-west Provinces, and not by Brab-| 
mans domiciled in Bengal. And the persons that are now con- 
nected with these muths either as the mohunta or chelas are 
fresh arrivals from the north-west. But these have lost their 
original character of being schools of religious teaching and have 
now become rather secular. The heads of these institutions are 
not pious teachers of religion, such as their founders had been; 
and all the religious teaching they impart to their disciples is an 


aphoristic prayer secretly communicated to eachofthem, The 
mohuntas and the chelas are generally ignorant and illiterate 


persons having no access to their religious books. They observe 
celibacy in so far that they have no wives with them, for as their 
early life is not known it cannot be said that all of them are 
unmarried. Some leave their homes in disgust, while others appear 
to have fled from their country after having committed heinous 
crimes. Religion, however, is not the object for which pore 
resort to these places. Those that hope to be maintained 
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mohunt and especially his own relations become his chelas. 
Acquisition of property by fair means or foul appears to be the 
principal object of their care. And the endowed property is 
generally misappropriated. The intention of the donors may be 
more usefully carried out by appropriating the large property so 
endowed, to the dissemination of knowledge, of the Sanskrit lan- 
guage and Hindu theology. 

The property belonging to these muths is regarded as Debutter 

belonging to the idol established by the founder. The manager 
is called the mohunt. The succession to the office is regulated 
‘by the usage of the muth. In some cases the present mohunt is 
considered to have the power of nominating one of his chelas or of 
his fellow-disciples or guru-bhais as his successor, the choice often 
falls on his own relation, if any, amongst them. In others the 
successor is elected by the neighbouring mohunts or selected by 
the ruling power from amongst the chelas of the deceased 
mohunt. In some again the office devolves on the senior chela of 
the last mohunt. The particular usage is to be proved in each 
case. (11 Moore 405). ; 

The succession of a chela or guru-bhai resembles the succes- 
sion of a pupil or religious brother to the property of an itinerant 
ascetic. If any other person belonging to a muth dies leaving 
property, it goes to his preceptor, or fellow-disciple, in the same 
way as the property left by a life-long student. 


Endowments. 


Endowments are either public or private. In the former the 
public is interested, and in the latter, certain definite persons only 
are interested. When property is dedicated to charitable, educa- 
tional or religious uses, for the benefit of an indeterminate body 

ns, the endowment is_a public one; and when property 
is set apart for ip of an idol of a particular family, in 
which an outsider is not interested, the endowment is a private 
one. A muth or mohunti is a public endowment. 

The Hindus as a race are more altruistic than selfish: and reli- 
gion, charity and benefiting others are almost convertible terins 
according to their shasters. They live for others and they are 
practically the most Christian nation, though not so by race or by 
faith. But the Western civilization by changing their simple 
habits into costly ones, is rendering them more selfish, and less 
sympathetic. 

The Hindu endowments consist of very extensive property, 
called Debutter. But although the object of the grants in many 
cases, may be in terms, a deity or idol, the intention is to dedicate 
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the property for the worship of the idol and for charitable and 
other religious purposes. 

The idols worshipped by the Hindus are visible images repre- 
senting some form of the attribute of God contemplated as having 
one only of His threefold attributes upon which the Hindu idea 
of Trinity is based. 

When an idol has once been consecrated with appropriate 
ceremony, the deity of which the idol is the visible image resides 
in it, (7 OC. L. R. 278). 1f the image is cracked, broken or muti- 
lated it may be substituted by a new one duly consecrated. Fresh 
consecration or substitution is necessary should the image be 
polluted in any way. Removal from the temple, amounts to pollu- 
tion in the case of the image.of- Size only. A new image cannot 
be substituted when the original one is Tree from any defect of 
the kind mentioned. 

Every respectable Hindu family has its idol. The members 
contribute to the expenses of worship in proportion to their shares 
in the property of the ancestor that established the deity. In 
most cases there is no property dedicated to it; the worship is 
voluntarily ‘conducted, by the descendants of the founder. If any 
member refuses to bear the expenses of his pélé or turn of wor- 
ship, in such a case it has been held that he cannot be compelled 
to do so, the obligation being a moral and imperfect one. 

In some cases, the worship of an idol is made a charge upon 
certain property that is not entirely dedicated. Such property is 
heritable and transferable, subject to the charge (5 C. S. 438). 

When any property is entirely dedicated for the worship of 
a deity, and no person has any beneficial interest in the property, 
it becomes absolutely Debutter. 

An idol has for some purposes, been held to be a property. 
The Debutter estate belongs to the idol, but the management is 
vested in a trustee called sebait, sevak or paricharak. The powers 
of a Sebait in respect of Debutter property are the same as those 
of a manager of an_infant’s estate, an idol being a perpetual 
minor with regard to its property. The trustee may alienate the 
property for legal necessity, which in this connection, means the 
preservation of the éstate, the repairs.of.the temple, the restora- 
tion of the.image and so forth. 

ff a Sebayet, or trustee of a public endowment becomes guilty 
of a breach of trust, the Advocate General or with his written 
consent two or more persons directly interested in such trust, may 
institute a suit in the High Court or the District Court for the 
removal of the trustee according to Section 539 of the Civil Pro- 
cedure Code. - 
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Section 14 of Act XX of 1863, however, provides that any 
interested person may bring a suit in the District Court against 
a trustee guilty of misfeasance or neglect of duty or breach of 
trust, for the specific performance of any act or for damage or for 
the removal of the trustee. But it is necessary that the plaintiff 
before he brings such a suit should obtain the leave of the District 
Judge, by presenting a preliminary application. 

It has been held that Act XX of 1863 applies to endowments 
to which the provisions of Reg. XIX of 1810 were applicable. 
All religious establishments for the maintenance of which land 
had been granted either by the Government or by individuals 
were subject to that Regulation, whether or not the Board of 
Revenue took them under its management. (9 C. L. R. 433.) In 
this case the endowment was created subsequently to 1810 A. D. 

The donor has the right to direct the mode of succession to 
the office of thé sebayet. ff the deed of endowment is not forth- 
coming, or contains no such direction, the devolution of the trust 
depends upon the usage of each institution, if any; or passes to 
the heirs of the original trystee, or of the donor himself where he 
retains the management. And it reverts tothe donor or his heirs 
when the succession directed by him fails. The office is not 
saleable, nor is it divisible where there are moré trustées than 
one. “‘In’such a case they may come to an arrangement whereby 
each of the members may, by turns, become the sole manager for 
@ definite term. 

When the donor of an endowment has completely divested 
himself of the property dedicated he cannot revoke the trust or 
derive any benefit therefrom,:except what has been reserved. 

If the object of an endowment fails, and the funds cannot be 
applied to the original purpose, then according to the doctrine of 
cy pres they are to be appropriated to an object of a similar 


character. 
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XII. 
MARRIAGE. 


earrat = a agq—caatar 4 a freq: | 

ar acer freratat arena Hat 1 wa 
sftea myeei waut feaq szeq | 
way-ufaat aenry wafrat ata | 

etifatt meaty GaAs -TIyATT | 

TWAT WAS Be Wea: freawer y aware: | 
a eatat @ aara-saet wreat Feta, 
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a frarg fearatat faiterafor ¢ ary eee | 
fearaty WeTUTE FITATT TT | 
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rare waese cafece cat freer 


fawgt Weq Sut Cat Tewanfrat | 
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frat fraraet arar eyeit erat aver | 
WATE: VHATH TAH TU TG I ST a eT | 
frat fatras) ural eye arate arardia way: Teas sefre 

TE TG | faa | 

wat card we wat wat areas Frg | 

AAA A GIT WHat Vi~F TAT | 

Wat Baa east seat afe awa | 

AAT GIAATAAT WAT TY AQHA: lh ATCST | 

YT acad ey arat fawn frat we I 

ararat gufacata frargfaat ear a 

cag aat fra, feat ofa, THe area | 

eure Maaasi, T Gl SrawaTATfa i awaTa: | 


The institution of marriage which is the foundation of the 
peace and good order of society is considered as sacred even by 
those that view it as a civil contract. According to the Hindu 
Shasters it is more a religious than a secular institution. It is 
the last of the ten sacraments or purifying ceremonies. The 
shasters enjoin men to marry for the purpose of procreating a 
son necessary for the salvation of his soul. We have seen that 
according to our shasters a man may not enter into the order of 
householder, but may choose to continue a life-long student when 
he is desirous of moksha or liberation from the necessity of 
transmigration of souls, or in other words, the necessity of re- 

eated deaths and births. But you must not mistake for life-long 
students all bachelors, most of whom do not marry, not because 
they are averse to the pleasures of marriage, but because they are 
unwilling to take upon themselves the responsibilities of conjugal 
life. These do not bear the remotest resemblance to the life-long ° 
students that are to lead the austere life of real celibacy. 

Marriage is defined by Raghunandana to be the acceptance by 
the bridegroom of the bride, constituting her his wife. The bride 
is not, in one sense, a real party to the marriage which is a transac- 
tion between the bridegroom and her guardian, but she is the subject 
of the gift. The expression ‘ bride’s marriage’ is said to be a figur- 
ative one. According to the sages a man has to choose a damsel 
agreeable to himself for his wife, and the lowest age for his marriage 
is twenty-four. But contrary to the shasters a custom has grown 
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up according to which marriages are negotiated by the guardians 
of the bridegrooms and are celebrated at an earlier age; and ex- 
cepting in a few instances, the real parties to the marriage see 
each other for the first time, when they are actually passing 
through the ceremony of wedlock. But nevertheless it is an 
indisputable fact that in the majority of instances Hindu 
marriages, though thus contracted, do not prove to be unhappy 
ones. 

It is a religious duty imposed by the Hindu shasters upon 
the father or other guardian of a damsel, that she should be 
disposed of in marriage at a tender age not earlier than the eighth 
year, but before the signs of puberty make their appearance. 
The reason of the rule appears to be two-fold. The first is,—that' 
by marriage a girl becomes not only the partner in life of her 
husband, but becomes a member of the joint family to which her 
husband belongs; and that, therefore being admitted into the 
family at a tender age when her mind and character are yet un- 
formed, and placed amidst the associations and peculiarities of. 
the family.of her husband, she becomes assimilated to it, upon) 
which as it were she is engrafted, in the same way as a member' 
born init. The second reason is the anxiety felt by the Hindu} 
legislators for securing the chastity of females, which is the 
foundation of the happiness of home, of the belief in the’ 
reality of the family tie and relationship, and of the mutual 
love and affection of the relations towards each other based 
thereon, which are so prominent in Hindu society. The two 
strongest propensities to which man in common with the lower 
animals is subject, are the desire for food and the desire for 
offspring. With the first he is born, and the second manifests itself 
later on at a certain stage of development: and marriage of a 
damsel before that age is strictly enjoined so that her mind may be 
concentrated on her husband alone as the means for the gratifica- 
tion of that appetite. And it cannot but be admitted that in the 
generality of cases the attachment that grow up between the 
husband and the wife is of the strongest kind and the devotion of 
Hindu wives to their husbands is unparalleled. 

It should, however, be particularly noticed that while the 
Hindu sages enjoin the early marriage of females, they do at the 
same time, condemn in the strongest terms, the premature con- 
summation of the same. 

I have already told you that according to modern practice 
even the bridegroom is a mere passive agent in marriage. Our 
shasters, however, appear to lay down that he should be a free 
agent in this matter and contract it at a mature age when he is 
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in a position to fully understand the responsibilities of con- 
jugal life. 

Early marriage such as at present prevails in our society is 
considered as an evil by many ‘educated’ Hindus. Some con- 
demn the early marriage of females on the ground thatit may 
lead to premature consummation. Others disapprove of early mar- 
riage of the young men that are prosecuting their studies as 
students. They do really condemn the modern practice in so far 
as it is contrary to the shasters. 

Exception, however, is taken to the two rules of the shasters, 
the first of which imposes the duty onthe father or other guar- 
dian of girls, of providing them with suitable husbands before 
puberty ; and the second of which enjoins all men to enter into 
matrimony. 

The objection to the first rule has arisen from the fact that 
the observance of the rule entails ruin upon fathers of daughters 
in consequence of the heavy expenditure they are compelled to 
incur in disposing of their daughters in marriage. A most per- 
nicious custom has been zrowing up in our society according to 
which bridegrooms are becoming marketable things, and extor- 
tionate demands are made by their guardians, that are to be satisfied 
by the bride’s father in order to bring about the marriage. The 
custom owes its origin to the vanity of the Calcutta people, but it 
is gradually extending its mischievous influence over the Muffasil. 
It is detrimental to the best interests of the Hindu community, 
and directly or remotely it affects every member of Hindu society, 
not excepting those that blinded by a short-sighted policy believe 
themselves to be gainers. The good sense of the Hindu com- 
munity seems to have left them altogether, as in a matter of such 
vital importance they do not exert themselves and make any efforts 
to put down this reprehensible custom. 

The objection to the second rule is of a very serious charac- 
ter. By the contact with Western civilization the ideas regarding 
comforts have expanded amongst all classes of people, ‘ educated ’ 
or not; the simplicity in the habits of Hindu life is passing 

\away; and marriage is almost come to be regarded as a luxury,» 
its responsibilities having become heavier than before. To the 
pary and improvident marriages is attributed the want of self- 
espect, self-reliance, independence and enterprising spirit, that, 
in one sense, characterises the Hindus, and that is thought to 
have led to their present degradation. 

The Hindu civilization and the Western civilization are differ- 
ent in character and somewhat opposed to each other. The 
Western civilization is directed to the promotion of ‘the happiness 
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and prosperity in this world, of the people of the different 
localities respectively that constitute different political states. 
Whereas Hindu civilization is directed to the attainment of 
happiness in the next world in the true sense of the term. For 
according to the Christian belief, their next world is not to 
commence until doomsday. According to the Hindu belief, it 
commences immediately after death, when the human soul attains 
liberation or eternal beatitude, or assumes another heavenly or 
earthly body, according to its merits or demerits. The Hindus 
are therefore more religious than worldly. Self-abnegation, self- 
sacrifice and self-humiliation, are necessary for the attainment 
of their religious aspiration, and the passiveness, the mildness, the 
tenderness and the dependent spirit of the Hindus, are the effects 
of their institutions moulded in a way calculated to subserve that 
purpose. 

The great question, therefore, relates to the summum bonum 
and the mode of its attainment, and the continuance of our 
institutions depends upon its solution, or rather upon the belief 
in this respect. ° 


Prohibited degrees. 


According to the sages and the Mitaéksharaé, a man cannot 
marry a girl that belongs to the same gotra or pravara ; or stands 
within the degree of sapinda relationship, if belonging to a different 
gotra: and sapinda relationship has been explained to extend to 
seyen degrees. on the father’s side and five degrees on the mother’s 
side. A marriage contracted in contravention of the above rules 
is declared to be invalid. 

I have already pointed out to you the difficulty we meet in 
explaining sapinda relationship. The later commentators that deal 
with the subject of marriage do not throw any light on that point. 

The rules regarding prohibited degrees, given by Raghunan- 
dana in his Udvahatattva a treatise respected in Bengal, are to 
be found in Dr. Banerji’s valuable Tagore Lectures on the subject 
(pages 60-67.) The same rules are reiterated by Kamalakara 
Bhatta the author of the Nirnayasindhu which is regarded as an 
authority in the Benares school. 

The rules contained in these works may be summarised as 
follows : 

- J. A man cannot marry a girl of the same gotra or pravara. 
This rule is called exogamy. This rule does not apply to the 
Sudras who are said to have no gotras of their own; and the 
gotras they have, are characterized as tertiary. But it applies to 
the Kshatryas and Vaisyas although they have no goira of their 
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own; for their gotras are said to be of the secondary character. 
The Sudras therefore may marry within the same gotra if the 
bride be not within the degree of sapinda relationship. 

II. Aman cannot marry a girl who is a cognate relation of 
any of the following descriptions : 

(a.) If she is within the seventh degree in descent from the 
father or from any of his six male ancestors in the male line, 
namely, the paternal grandfather and so forth. 

(b.) If she is within the fifth degree in descent from the 
maternal grandfather or from any of his four paternal ancestors 
in the male line. 

(c.) If she is within the seventh degree in descent from the 
father’s bandhus or from any of their six ancestors, through whom 
the girl is related. 

(d.) If she is within the fifth degree in descent from the 


' mother’s bandhus or from any of their four ancestors, through 


whom the girl is related. 

Iti. A man cannot marry certain damsels though there is 
no consanguine relationship between them. They are the_step- 
mother’s sister, her brother’s daughter, and his daughter’s 


saughter ; the paternal uncle’s wife’s sister, and the wite’s sister’s 


daughter, and the preceptor’s daughter. This rule appears to be 
of moral obligation only. 

The second rule is somewhat complicated. The following 
diagram will enable you to understand without difficulty, those 
that are prohibited by this rule, especially by clauses ¢ and d. 
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P is the bridegroom. F, to F, are his seven paternal ances- 
tors in the male line; F, to F,, are his father’s five maternal 
ancestors in the male line; F,, to F,, are his mother’s five pa- 
ternal ancestors in the male line; F, to F,, are his mother’s 
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three maternal ancestors in the male line; B,, B, and B, are his 
father’s bandhus ; and B’, B” and B” are his mother’s bandhus. 

The damsels that are prohibited to a man by the second rule 
are those that are within the seventh degree in descent from F, to 
F,,, from B,, B, and B, and from S,; and that are within the 
fifth degree in descent from F,, to F,,, from B’, B” and B”, and 
from §8,. 

To this rule there is an exception, namely, that a girl, though 
within the seventh or fifth degree as above described, may be 
taken in marriage if she is removed by three gotras, or in other 
words, by two intervening gotras, so that there must be four 
different gotras in the line of relationship including those of the 
bridegroom and the bride ; but according to some, five such gotras 
are necessary. 

On a careful study of the above rule, the texts from which 
it is deduced, and the diagram illustrating the same, the follow- 
ing observations suggest themselves :— 

1. That some of the sages prohibit the sapindas of the 
bridegroom, while others prohibit the* sapindas of his parents: 
but the commentators’ have followed the latter. 

2. That the sapznda relationship has been confined by the 
commentators to the descendants of the first and the third lines 
of ancestors; the descendants of the second and the fourth lines 
of ancestors are brought in, not because they are sapindas, but 
because they are connected with the bandhus. The commen- 
tators do not appear to have in their mind that the bandhus are 
sapindas of a different gotra ; nor do they expressly prohibit the 
lineal descendants. 

3. That the lines of descent, of the sapindas according to 
the commentators, may pass through males and females indif- 
ferently subject to the exception mentioned above. There is no 
reason, therefore, why the degrees of ascent should be confined 
to the two lines through males only. 

4, That the seventh and the fifth descendants of the father’s 
and the mother’s bandhus respectively are prohibited; and they 
are the ninth and the seventh respectively from the nearest 
common ancestor: but there is no reason for this special rule. 

5. That the sixth and the seventh descendants of F, to F, 
who are P’s father’s maternal ancestors, are prohibited to P, bus 
not to his father through whom they are related to P. 

6. That there is no reciprocity; for P cannot espouse many 
damsels, whose brothers, however, may, according to the above 
rule, marry P’s sister; and vice versa. 


e 


I should mention to you in this connection, that reciprocity 
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has been relied on by the Full Bench in Umaid Bahadur’s cage, 
for the purpose of determining sapinda relationship; and want 
of reciprocity is the reason assigned for the opinion that a 
person’s sister’s daughter’s son’s son is not his sapinda. Let 
us call the person A, and his sister’s daughter’s son’s son P. P’s 
sister is certainly prohibited to A, for she is the fifth in descent 
from A’s father, and therefore, according to the above rule, she, 
and consequently P are A’s sapindas. But it has been said that A 
is not a sapinda to P; and the reason assigned is, that A is a cog- 
nate to P, but notin the line of descent from any of the second 
third or fourth series of cognate ancestors of P, as shown in the 
diagram. 

7. That marriages do, sometimes, take place in contraven- 
tion of this rule, owing to the difficulty in tracing out the rela- 
tionship at the present time when people induced by the sense 
of security to life and property, enjoyed under the British rule, 
set up permanent dwelling houses in places distant from their 
ancestral homes, where they reside for the practice of any pro- 
fession or calling or for service. 

But the text of Pathinasi cited above, lays down an alter- 
“native rule according to which girls beyond the fifth degree on 
the father’s side and the third degree on the mother’s side, may 
.be taken in marriage. And there are texts of some other sages, 
‘reducing the number of prohibited degrees, which are followed in 
Madras. A marriage in conformity with this rule though contrary 
to the former one, is valid according to some commentators, espe- 
cially when parties belong to castes inferior to the Brahmanas. 
But Raghunandana dissents from this view. 

It should be observed that the prohibited degrees according 
to Hindu law embrace a larger number of relations than those 
prohibited by other systems of law. There may be a physiological 
reason supporting the rules of Hindu law; but there is clearly a 
social reason, namely, that the joint family is the unit of our 
society, hence the same principle that underlies the prohibition of 
marriages between brothers and sisters in other systems of law, 
applies to marriages between the members of the same family. 
The first of the above three rules, however, is too extensive, but it 
was laid down at a time when there appears to have been a local 
union of the families of the same gotra and pravara. 


Intermarriage. 


According to the two latest commentators, a man is to marry 
a girl belonging to the same varna or tribe. 
Originally there were four tribes, and a marriage between a 
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man of a superior tribe, and a woman of an inferior tribe was 
not forbidden. But the latest commentators prohibit inter- 
marriage between persons of different tribes or varnas in this kali 
age. And this rule has been followed by our High Court in a 
case in which it has been held that a marriage of a Brahman 
with a girl of the Haree caste is invalid, if not sanctioned by 
local usage (9 W. R., 552). 

This view appears to be in conflict with what is laid down 
in the Mitéksharé and the Dayabhaga, the two leading treatises 
regarded to be of paramount authority in the two Schools re- 
spectively. For partition by sons of a person by wives of different 
tribes is dealt with by the author of the Mitiksharé in chapter I 
section 8 and by the author of the Déyabhaga in chapter IX. 

The caste system has so thoroughly pervaded the Hindu 
society that the original four tribes have ramified into number- 
less branches, and great many mixed castes and subdivisions of 
the same tribe have grown up, each of which has practically 
formed itself into a separate caste. 

There is no text of Hindu law prohibiting an intermarriage 
of persons belonging*to the different subdivisions of the same 
tribe or varna. <A practice, however, has grown up, and inter- 
marriages between the different subdivisions of the same tribe 
do not now take place, although there is no legal bar to the same. 
It is extremely doubtful whether such practice or custom may be 
the foundation of a rule of law, such as will justify a Court of 
Justice in declaring an intermarriage in fact to be invalid, when 
it is not prohibited either by the sages or by the commentators, 
In a Madras case (13 Moore 141) the Privy Council has upheld 
an intermarriage between two different subdivisions of the Sudra 
tribe. In the case of Narain Dhara, (1 C. 8. 1.) there is one 
passage in the judgment of Justice Rameschandra Mitra, from 
which it may be inferred that his Lordship took a contrary view 
of the law. In that case the question was whether from the fact 
that a man of the Kaibarta class and a woman of the Tanti class 
lived as husband and wife for a period of twenty years, a marriage 
in fact could be presumed to have taken place between them. 
And it was held that it could not, inasmuch as the foundation 
of such a presumption was wanting in that case; for, the parties 
being members of two different subdivisions of the Sudra tribe, 
between which there is in practice no intermarriage, the court 
could not think it a fact likely to have happened. It was not 
intended by his Lordship to lay down that an intermarriage in fact 
between different subdivisions of the same tribe is legally invalid ; 
nor did that question arise for decision on the facts of that case, 
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I may mention to you that in the Hastern Districts such as 
Sylhet and Tippera, there is a custom of intermarriage between 
the Vaidyas and the Kayasthas, as well as between the Kayasthas 
and the Shahoos. 

Guardianship in marriage. 

Hindu law does not contemplate marriage of males in their 
infancy and so there is no rule regarding guardianship in their 
marriage. According to Hindu law a man attains majority after 
the completion of the fifteenth year, and this rule is unaffected 
by the Majority Act, so far as marriage is concerned; a man of 
that age is swt juris and may be taken to act for himself as regards 
his marriage. 

But the Shasters enjoin early marriage of girls and rules are 
laid down relating to guardianship in their marriage. Thus Yaj- 
navalkya ordains:—‘‘The father, the paternal grandfather, a 
brother, a sakulya (or kinsman,) or the mother, of sound mind, is 
to givé away a girl in marriage; the next in order in default of 
the first: one that omits to do so incurs sin.” 

On a consideration of this text and tlie texts of Vishnu and 
Narada cited above, Raghunandana places the maternal grand- 
father and the maternal uncle before the mother. But the author 
of the Mitédksharé has adopted the rule laid down in the above 
text of Yajnavalkya, without any such addition, probably because 
cognates are not much thought of in that School. It is worthy 
of notice that the mother who is the nearest natural guardian 
holds the last place in the above order, although she may, after 
the death of her husband, give away her son in adoption which 
affects the interests of the boy given, to the same extent as mar- 
riage does those of a girl. There are some reported cases showing 
that a difference does often arise between the mother and the 
paternal relations of a girl with respect to her marriage. 

The above texts, however, appear rather to impose a moral 
duty on the relations in the order they have been enumerated, 
enjoining them to provide a suitable match for a girl before her 
puberty, than to lay down such a strict rule of priority between 
them as might invalidate a marriage that has taken place but not 
under the superintendence of a relation who, under the circums- 
tances, is the guardian indicated by the aboverule. This appears 
to follow from what both Raghunandana and Kamalékara gay, 
namely, that if the betrothal of a girl is made by her father who 
is of unsound mind, and thereupon a marriage is celebrated with 
the usual ceremonies, then the fact of the father’s insanity can- 
not render the marriage invalid. ‘: 
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This view of the law on this point, has, subject to certain 
salutary exceptions, been taken by Justices Norris and Ghosh, 
in a recent case, (12 C. 8. 140) in which the paternal uncle of a 
girl impugned the validity of her marriage celebrated by her 
mother. Their Lordships lay down the law thus :—“ There can be 
no doubt that the uncle of the girl had a right in preference to 
the mother, under the Hindu laws, to give the girl away in mar- 
riage, but the mother, the natural guardian, having given her 
away, and the marriage having not been procured by fraud or 
force, the doctrine of factum valet would apply, provided, of 
course, that the marriage was performed with all the necessary 
ceremonies,” 


Ceremonies. 


I need not enter, in detail, into the numerous ceremonies that 
are generally observed in marriage, as most of you are aware of 
them, having passed through the same. But the question that 
strikes a lawyer is, what ceremonies are essential for the comple- 
tion of marriage. The necessary ceremonies appear to be the 
formal gift and aceptance and the performance of the nuptial 
Homa called Kusandiké which is vicariously performed in the case 
of the Sudras. It has been held that Vriddhi-Sraddha is not an 
essential ceremony; and that if it be proved that the mother made 
a gift of the bride, and that the nuptial rites were recited by the 
priest, it ought to be presumed that the marriage was good in law 
and that all the neassary ceremonies were performed. (12C. 8S. 
140). In this case the performance of the ceremony of sapta-~ 
padi-gamana or walking seven steps, was not proved. 


Consequences. 


The effect of marriage is to place the wife under the control 
of the husband, who is entitled to the custody of her person when 
she is minor. Although the conjugal relation is based upon a 
contract of either the parties to the marriage or their guardians,the 
rights and duties of the married couple do not arise from any 
implied contract, but are annexed by law to the connubial relation 
‘as its incidents. The wife is bound to reside with the husband 
wherever he may choose to live. The fact of the husband 
having another wife will not relieve her from that duty: nothing 
short of habitual cruelty or ill-treatment will justify her to leave 
her husband’s house and reside elsewhere. Obedience and. conju 
fidelity to the husband are duties at all times required of the wife. 

The husband is bound to maintain the wife, to provide a suit- 
“able place for her residence, and to live with her. 
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In the absence of any breach of conjugal duties, the wife 
is entitled to the right of maintenance against the husband 
personally so long as he is alive, and against his estate after his 
death. But if the wife resides in her father’s house against the 
will of the husband and without sufficient cause, she cannot 
claim maintenance from her husband. 

If either party is guilty of a breach of the marital duties, 
the other party may institute a suit for the restitution of con- 
jugal rights. 

According to Hindu law as well as to many other systems 
of law, the husband and wife become..one. persan by marriage. 
Many legal consequences are annexed to this theory of unity 
of person. Amongst the Hindus this unity is now confined to 
religious purposes, and does not generally extend to civil matters. 
The wife can hold separate property, she may enter into a contract 
with any person and even with her husband, and may sue and be 
sued in her own name. But the theory that the wife is half 
the body of her husband, has an important bearing on several 
points of Hindu law. : 

Agreeably to the Penal Code the husband or the wife does 
not become guilty of the offence of harbouring an offender by 


screening each other. 
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The object of adoption is twofold: one is spiritual and the 
other secular. According to the Hindus a son 1s necessary for 
the attainment of a particular region of heaven, for the per- 
formance of exequial rites, and for offering periodically the 
funeral cakes and the libations of water; as well as for the cele- 
brity of and for ion of lineage. The spiritual 
objects may be obtained by a man destitute of male issue through 
the instrumentality of other relations, such as the brother’s son, 
But the secular object may be gained only by means of a son real 
or subsidiary. A man again that aims at mokeha or liberation 
from transmigration, does not require a son and cannot adopt 


one. 
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The subject of adoption may be discussed under five heads: 
(1) who may adopt (2) who may give away in adoption (8) who 
may be adopted (4) what ceremonies are necessary and (5) what is 
its effect on the status of the boy. 


I. Who may adopt. 


ai A man destitute of a son, grandson or great-grandson, can 
opt. 

The existence of a male descendant who is, by reason of any 
defects, incapable of rendering any spiritual benefit and is ex- 
cluded from inheritance, is perhaps, no bar to the adoption of a son. 

Whether a man having a son that has renounced Hinduism 
ean adopt or not is a similar question; but its solution may be 
affected by the lex loci Act. 

It has been held that a man having an adopted son, cannot 
adopt another, (4 Moore, 1). 

A bachelor or a widower may adopt a son. 

It has been recently held (12 C. S., 406) that a man can 
adopt only one son at a time, therefore the simultaneous adoption 
of two sons is invalid. There are many instances of simultaneous 
adoption in Bengal. It owes its origin to the desire of a man 
having two wives to give a subsidiary son to each of them. 

A woman cannot adopt.a dattaka son except by the permis- 
sion or authority of her husband. She is merely the instrument 
through which the husband is supposed to act, and the boy adop- 
ted by her must be legally affiliated to her husband in order to 
become her son. 

The text of Vasishtha, which says “ Let not a woman accept 
or give a boy in adoption except with the assent of her lord’’—hag 
been differently interpreted in the several schools. 

In Mithila it is held that the assent of the husband must 
be ee with the act of adoption by the wife, and 
therefore a widow cannot adopt in the Datiaka form. 

In Bengal an express authority given by the husband to the 
wife may be effectual after his death: so a widow may adopt, pro- 
vided she has beenéxpressly permitted by her husband. 

The same view has been adopted in the Benares school, 

In Madras, Bombay and the Punjab a widow may adopt 
when authorized by her deceased husband. But » 


e e bed a 
authority is _not..consideredin those provinces to be absolutely 
secon for enabling a.widew+te adopt, 
~ “Tn Madras and th jab.a_widow may adopt_with the can- 


sent of her hugband’s kinsmen. The foundation for this view ia, 
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thet the word ‘husband’ in the above text is taken to he illus- 
trative, and to intend the person under whose guardianship a 
woman is to live for the time being, her condition under Hindu 
law being that of perpetual pupilage. It should be noticed that 
according to this interpretation, a widow can adopt only with the 
assent of her husband’s kinsmen; the authority given by the 
deceased husband will not be sufficient. But that is not the view 
taken in those Schools. 

If the husband was a member of an undivided family, the 
assent must be sought from the surviving. male members of the 
family. In such a casé the assent of a divided kinsman will not 
be sufficient. Itis not necessary that all the kinsmen shoald 
give their assent. The proper person to give the requisite assent 
is he under whose guardianship the woman should remain accord- 
ing to the circumstances in each case. If there is the father-in 
law his assent is sufficient. 

The assent to be legally sufficient should be given after the 
exercise of discretion, and not from any corrupt motive. 

In Bombay a widow in whom her*husband’s property is ves- 
ted, may adopt without any authotity from her husband, or as- 
sent of his kinsman, in the absence of express prohibition by her 
deceased husband, provided she does not act capriciously or from 
“fy corrupt motive. The husband’s assent is presumed from the 
absence of express prohibition. But when the husband’s estate 
is vested in other relations, she may adopt with their assent. 

When a man leaves more -widows than one (and authority 
is given by the husband to each of them, where such authority is 
arene a vexed question may arise as to which of them can 

opt. 

A person having a son may give a conditional power to his 
wife to be exercised on the contingency of the son’s death. In 
such a case it has been held thatif the son survive his father, 
becomes married and then dies leaving a widow in whom the 
estate vests, the power becomes incapable of execution; and the 
adoption of a son under that power is invalid. 

An authority aes be verbal or written. The written _autho- 

ri ered. 
‘~ The deed of authority may contain directions relating to the 
intended adoption. It is a matter of construction in each case 
whether the directions are to be taken as conditions annexed to 
the exercise of the power, or as mere advice to the wife who is 
desired to adopt. In the former case the directions must be 
strictly followed, and an adoption in contravention of them will 
fail as being unauthorized. 
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The widow, however, is not bound to act up to the authority 
given by the husband. It is optional with her tg adopt or not. 
Nor is there any limit as to the time within which she is to 
adopt. But there may perhaps be a limit when the husband was 
a member of a Mitéksharaé joint family. But an unchaste widow 
cannot take a boy in adoption except by performing the neces- 
sary expiation, and as this is impossible when she is with child, 
she cannot adopt when in that state. 

It has been held that a minor who has attained discretion 
may adopt a son. 

A widow having an authority to adopt may exercise it when 
she herself is a minor. 

For the purpose of adoption a Hindu becomes major on com- 
pletion of the fifteenth year. But the assent of the Court of 
Wards is necessary to enable a ward to adopt or to give an autho- 
rity to adopt. 

You will observe that the widow is the only person to whom 
this power may be delegated. A widow is sometimes said to act 
as an agent for her husbaud in adoption. This is not correct in 
the legal sense of the term. Ordinarily an agent’s authority ter- 
minates by the death of the principal. But this peculiar agency 
of the widow commences from the death of the principal. A 
ela Fog again cannot empower an agent to do an act which he 

imself cannot do. Buta husband having a son may give a con- 


tingent power to his widow. 
II. Who may give in adoption. 

The father and the mother.of the boy are competent-to give 
him _ away in adoption. The concurrence of both would be desir- 
able. But the father may act even against the will of the mother. 
The mother, however, cannot give without the assent of her hus- 
band while he is alive; but after his death she can give her son 
in adoption, in the absence of express prohibition by her husband. 


III. Who may be given and taken in adoption. 


The rules laid down in the commentaries and the view taken 
of them by our Courts may be summarised as follows: 

(1). An only son can neither be given nor taken in adoption 
except in the Dvyamushydyana form. 

There are conflicting decisions on this point. In Bengal it 
has been held that an adoption of an only son is invalid, aierons 
the other High Courts lave decided that such BdOption is not 
inyalid, although the giver may incur sin by violating the pre- 
ope They in fact apply the Socteins of factum valet. ¢ 
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(2). A father having only two sons is prohibited to give one 
of them. 

This is considered to be merely directory. 

(8). The eldest son shall not be given away in adoption, for by 
means of the first-born son the father’s debt to his ancestors is 
discharged, and so he cannot be deemed to have complete domi- 
nion over such a son. 

This rule too has been held to be of moral obligation only. 

(4). A man wishing to adopt is to choose a boy from 
amongst his sagotva sapindas ; if. a prother’sson. dis. ayailable_for 
adoption, po ciier ehall bo adopted. When such a sapinda boy is 
not procurable, he may select one from the bhinna-gotra sapindas ; 
should there be none eligible amongst them, he can take .asamg- 
nodake ; and when none such can be had, he may adopt a 
stranger. 

This rule also has been held to be directory. The adopter is 
not bound to follow it. The choice of the boy to be adopted is a 
matter of discretion and conscience with him. 

(5). Certain relations are prohibited to the twice-born for 
the purpose of adoption., They are his b r, paternal or ma- 
ternal unc’e, da ’a.80N, sigster’s sOn and mother’s sister’s gon. 
The general rule laid down is, that the relationship between the 
adopter and the boy’s mother should be such that the boy could 
have been begotten by the adopter on the boy’s mother by being 
appointed to raise issue. The same rule is expressed by the Eng- 
lish text-writers, thus,—that a person cannot adopt a boy, if the 
relationship subsisting between them is such that the adopter 
could not have married the boy’s mother had she been unmarried. 
The former rule comprises a few more relations than those includ- 
ed under the second. But they are substantially the same. How 
far this rule is obligatory has not yet been decided by the Privy 
Council. There are some instances of adoption in Bengal, in 
contravention of this rule, which is too extensive. 

(6). The boy should be of the same caste with the adopter. 
The adoption of a boy of an inferior caste by a person of a superior 
caste is not prohibited. Bnta boy so adopted is entitled to main- 
tenance only; as he cannot serve the spiritual purpose. In an 
unreported case from Sylhet the High Court upheld an adoption 
of a Kayastha boy by a man of the Shahoo caste, by reason of 
there being the usage of intermarriage between these castes. | 

(7). There is also a restriction as to the age of the boy to be 
adopted. The rule contained in the Dattakamimiénsa, is that the 


boy must not be older than five years. Therulein the Dattaka- 
chand1jké is, that in the case of the three higher classes the boy’s 
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age should not exceed the primary period for the ceremony of 
‘investiture with the sacred thread, which-is the eighth year for a 
‘Brahmana, the. eleventh for_a.Kshtriya and the twelfth for a 
Vaisya. The Courts, however, are disposed to regard these rules 
relating to the higher classes to be directory, and to hold that a 
boy may be taken if the ceremony of the eee with the 
sacred thread has not actually been performed. Sudra adop- 
tion may take place before the marriage of the boy. 


IV. CEREMONIES. 


The ceremonies of giving and taking are absolutely neces- 
sary in all cases. It has been held that in a case of Sudra 
adoption no other ceremony is necessary. With respect to the 
three higher classes the ceremony of Homa is necessary ia addi- 
tion to giving and taking. eres 

But it should be remarked that if the performance of the 
Homa may be dispensed with in an adoption by a Sudra, it should 
for the very same reasons he dispensed within-an_adoption by a 
female. Neither of them can recite the Vaidic texts or person- 
ally perform the Homa. Hence if Homa b2 not necessary in an 
adoption by the widow of a Brahmana, the result would be that 
it is necessary in no case. 


V. ADOPTED SON’S RIGHT OF INHERITANCE. 


The adopted son cannot claim any right of inheritance from 

his relations by birth unless they be also his relations by adoption. 
It is now settled by decisions that as regards inheritance the 
adopted son holds the same position as a real son of hi ive 
father and adoptive mother, and 18 en e rights. of.a 


oO 
real son with the exception of such as has been expressly denie 





m. 

Against the adoptive father, the position of the boy adopted 
is secure in the Mitaékshara school, but not so in Bengal where he 
is completely at the mercy of the adoptive father, who may dis- 
inherit him. 

The result is that he will inherit from the adoptive father, 
the adoptive mother and all their relations without any restric- 
tion or distinction, subject to the following exceptions : 

The rights expressly denied him are these: (1) Lf after adop- 
tion a real son be born, then the adopted son will get half of 
what is allotted to the real son, out of the adoptive father’s 
estate. (2) The same rule will hold good when there is a real 

dson and a son’s adopted son. (3) A real great-grandson 
and a great-grandson by adoption, will take in the same way. 
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But this rule does not apply ta Sudras. The adopted son of 


a Sudra is entitled to the same share as his real son. 

The adopted son of “a twice born class is thus in a disadvan- 
tageous position with regard to succession to the estate of the 
very person that adopted him and of the adopter’s father and 
grandfather, when there is a real relation of equal or superior 
degree co-existing with him. 

Out of the father’s estate a real son, and if there be more 
than one, then each of them will take double the share of the 


ddopted son; but_the paternal uncle’s estate, they must divide 
equally, The adoplive mother's eitaie A160 will be taken by them 
in equal shares. If the adoptive mother has a sister and she has 
a real son; and if succession to the adoptive mother’s father’s 
estate °opens to his daughters’ sons, then the one daughter’s 
adopted son will take equally with the other daughter’s real son. 
If the adoptive mother gives birth to a real son subsequently, and 
if the adoptive father begets a son by another wife, and the 
father’s estate descends to the sons, and then the adoptive 
mother’s real son dies, in that case his share will go to the adop- 
ted son and not to the‘real son’s half brother. A full _brother’s 
adopted son will take in preference to.a half brother’s real_son. 

When the adopter has more wives than one, then the ques- 
tion may arise as to which of thei will be the adoptive. mother 
of the adopted son. If the adopter allows any one of his wives 
to join him in the ceremony of taking the boy in adoption, in 
that case she will be his adoptive mother. But the difficulty 
arises when the adopter alone takes the boy, or when all his wives 
join with him. In either case all the wives may be taken to be 
his adoptive mothers. But fiction would then surpass nature: 
joint production of a single son by several females is a phenome- 
non unheard of, except in the story of Jardsandha in our Maha- 
bhfrat. The Purdnas, however, are our books of authority, and 
you may rely upon them for drawing an argument by analogy in 
favor of the adopted son’s rights. So the adopted son will have 
different sets of maternal relations to inherit from. 

A greater difficulty presents itself when a widower or a 
bachelor adopts. In the first case it may be said that the de- 
ceased wife of the adopter will be the adoptive mother, and her 
relations the maternal relations of the adopted son. The diffi- 
culty in the latter case, however, remains unsolved. 

There is a difference between the Dattakachandrika and the 
ee as to the ratio of the oe an ei ta son 

that of a real son. It is 1: 2 agreeably to the former, and 1:3 
according to the latter. a 
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Where these two works differ, the former is followed in 
Bengal and Madras, and the latter in Benares. 

It should be borne in mind that of the twelve descriptions of 
sons found in the Institutes of the sages, only three are recognized 
in the Kali age, namely, the aurasa, the dattaka and the kritrima. 

In Mithila a man or a woman may adopt in the Aritrima 
form. The son so adopted becomes heir to him or her only who 
adopts. He does not lose his status in his original family. No 
ceremonies are necessary; nor is there any restricti he 
age or relationship. “Al ial, i h 
parties. The boy should. be.an_ adult and. destitute of both the 
parents. This form of adoption is rather the appointment of an 
heir than affiliation of a son. 


ERIE 
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MAHOMEDAN LAW. 


INHERITANCE ACCORDING TO THE SUNNI SCHOOL. 


The heirs are divided into three classes: (1), Legal sharers. 
(2), Residuaries. (8), Distant kindred. 


LrgaL SHARERS. 


The sharers are,—husband or wife, daughter, son’s daughter, 
father, mother, true grandfather, true grandmother, full sister, 
consanguine sister, uterine sister and uterine brother. 

‘True prandfather’, includes all paternal grandsires in the 

male line, the term is used in cortradistinction to false grand- 
father, which means a male ancestor between whom and the de- 
ceased a female intervenes : mother’s father, mother’s mother’s 
father, father’s mother’s father and the like are false grand- 
fathers. 
‘True grandmother’ is a female ancestor between whom 
and the deceased no false grandfather intervenes: mother’s 
mother, mother’s mother’s mother, father’s mother, father’s 
mother’s mother, grandfather’s mother, grandfather’s mother’s 
mother and so on are true grandmothers; whereas mother’s 
father’s mother, father’s mother’s father’s mother are false 
grandmothers. 

‘Son’s daughter’ is an expression denoting a daughter of a 
male descendant in the male line: it includes a son’s son’s 
daughter and so forth. 

So the sharers are not, strictly speaking, twelve in number as 
is ordinarily said. With reference to the ordinary enumeration, 
it is also to be borne in mind that a deceased person can leave 
behind either a husband or a wife, not both. 


RESIDUARIES. 


The Residuaries are subdivided into three classes, (1) resi- 
duaries in their own right, (2) those in right of another, and (8) 


‘those together with another. 
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(1). Residuaries in their own right are agnatic or con- 
sanguine male relations. For the purpose of showing the order 
of their succession they are subdivided into three classes, (a) the 
lineal male descendants (b, the lineal male ascendants (c) the 
collaterals. 

(a). The lineal male descendants as residuaries take to the 
exclusion of (6) the ascendants and (c) the collaterals. The order 
of succession amongst the descendants of different degrees, 18 
that the nearer excludes the more remote. The right by repre- 
sentation is not admitted. Hence where there are a son, and a 
son of a predeceased son, the latter takes nothing. 

(b). The lineal male ascendants take as residuaries in default 
of the male descendants. The order of succession amongst these 
is that the nearer excludes the more remote, the father excludes 
the grandfather, and the great-grandfather can take nothing 
where there is a grandfather. 

(c). The collaterals cannot inherit when there is any male 
descendant or any male ascendant, however remote. Amongst 
the collaterals the father’s descendants take first; in their fe: 
fault, the descendants of the grandfather; on failure of them, 
the descendants of the great-grandfather ; and so on ad infinitum. 
The order of succession in each branch is regulated by two 
rules,—(1), the nearer in degree excludes the more remote. (2), 
when the relations are of equal degree the full blood is preferred 
to half blood. A brother excludes a nephew, a full brother ex- 
eJudes a half brother, and a half brother excludes a full brother’s 
gon. 

(2). The residuaries in another’s right are certain female 
relations who become residuaries in right of certain male rela- 
tions. They are 

(a) A daughter (when co-existing with a son). 

(b) A son’s daughter (when co-existing with a son’s son or a 
remoter male descendant). 

(c) Full sister (when co-existing with a full brother). 

(dq) Consanguine sister (when co-existing with a consanguine 
brother). 

The term ‘ son’s daughter’ is to be taken in the sense ex- 
plained before. Hence a son’s son’s daughter becomes a residuary 
with a gill Samad or a remoter male descendant. 

With reference to the succession of these females and the 
males of the same degree with them, the rule is that a male takes 
twice as much as a female, and this rule is to be understood as 
applicable to all cases of succession of males and females of 
the same degree of relationship except where any special rule is 
laid down. , . 


[ 125 ] 


(8). The residuaries with another are full sister and con- 
sanguine sister (when co-existing with a daughter or son’s 
daughter). The sisters become residuaries with another in de- 
fault of their own brother. The reason for recognizing the sisters 
as residuaries with another is that otherwise they would have 
been totally excluded, inasmuch as they could not take as resi- 
duaries in another’s right by reason of their having no brother 
of their own, nor could they take as sharers where there is a 
daughter or son’s daughter. 

The residuaries as the name imports, are entitled to take the 
residue, if any, left after satisfaction of the claims of the legal 
sharers that are entitled to take shares under the circumstances. 


2 LecaL SHARERS AND RESIDUARIES. 


On comparison of the relations that are legal sharers with 
those that are residuaries you will observe that the husband or 
the wife, the mother, the true grandmother, the uterine brother and 
the uterine sister can inherit only as legal sharers, whereas the 
others are both legal sharers as well ss residuaries. The father 
and the grandfather are both legad sharers and residuaries in their 
own right ;*the daughter and the son’s daughter are either sharers 
or residuaries in another’s right; while the full sister and the 
consanguine sister are either legal sharers, or residuaries in 
another’s right or residuaries with another. 

Let us now consider in detail the circumstances under which 
the legal sharers take shares as well as the amount of their shares. 

1. The husband or wife respectively takes, 4 or } where there 
is a son or daughter, or son’s son or son’s daughter how low so- 
ever, of the deceased ; and 4 or } when there are none. 

2. The daughter, if one, takes 4; and if there be more than 
one they take 4%. The daughter takes as legal sharer when she 
does not become a residuary, 7. ¢., when there is no son, in whosey 
right she becomes a residuary. 

8. The son’s daughter, if one,’takes 4; and if there be more 
than one they take 4. The son’s daughter can take as legal sharer 
if there be no son, daughters or son’s son. The first two being 
nearer exclude her, and with the last she becomes residuary. 

But when there is a single daughter and no son or son’s son, 
the son’s daughter takes } as legal share, being the difference of 
4 which two or more daughters would have taken and 4 which is 
actually taken by the single daughter. 

Similarly in default of nearer heirs and a residuary male 
descendant of equal degree, the grandeon’s daughter will take as 


the sqn’s daughter. 
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The son’s daughter and the grandson’s daughter, when they 
do not become legal sharers, are rendered residuaries by a resi- 
duary male descendant of equal or lower degree. 

Suppose a person dies leaving a daughter, a son’s daughter, 
@ grandson’s daughter and a great-grandson. In such a case the 
daughter takes $ and the son’s daughter takes 3 as their legal 
shares, and the residue is taken by the grandson’s son and 
daughter, the former taking double the share of the latter. But if 
instead of one daughter there were two daughters, then the son’s 
daughter could not take any legal share; she would take however 
as residuary with the great-grandson. Both the son’s daughter 
and the grandson’s daughter become residuaries with the great- 
grandson. The residue is to be divided into four parts, of which 
two are taken by the great-grandson, one is taken by the«son’s 
daughter and the remaining one by the grandson’s daughter. 

4, The father takes 1 as his legal share when he does not 
become the residuary, that is to say, when there is any lineal 
male descendant however low. But though the father may be 
the residuary, yet he is entitled to take first as a sharer when there 
is a daughter, and then asthe residuary. Otherwise he might have 
been totally excluded under certain circumstances, there being no 
residue left. 

5. The mother takes : as her legal share. But when there 
is no sharer or residuary in the descending line, nor more than 
a single brother or sister, she is entitled to 4. When there is no 
father she takes 4+ of the whole, but when there is the father she 
takes 4 of the remainder after the share of the husband or the 
wife has been satisfied. 

You will observe that the mere existence of two or more 
brothers and sisters would reduce the mother’s share to 3, although 
they might not take anything by reason of the existence of a 
male ascendant. 

6. The true grandfather’s share is }. He takes this share in . 
default of the father, and in the same circumstances under which 
the father would have taken if alive; that is to say, when there is 
any male descendants in the male line. In default of the male 
descendants and of the father the grandfather takes as residuary. 

Similarly on failure of the nearer ones, a remoter paternal 
grandsire in the male line takes 1, when he does not become a 
residuary. 

7. The true grandmother’s share isi. Mother’s existence 
is a bar to the inheritance of grandmothers both paternal and 
maternal. The paternal grandmothers are excluded also by the 
father. All the grandmothers of the same degree take the sixth 
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jointly. The father’s mother and the mother’s mother will take 
the sixth dividing it equally. A nearer grandmother of either 
side excludes a remoter grandmother. The mother’s mother will 
exclude the father’s mother’s mother. 

8. <A single full sister’s share is 4; two or more full sisters 
take %. The full sister becomes a sharer in default of the full 
brother and under the same circumstances in which her brother 
if she had one would have been a residuary and would have ren- 
dered her a residuary; with this difference that the full sister 
cannot become a legal sharer when there is a daughter or a son’s 
daughter, with whom also she becomes a residuary. So a full 
sister can take the legal share, provided there be no descendant 
who can take either as sharer or residuary, no male ascendant and 
no fuk. brother. 

9. A single consanguine sister takes 4; two or more such 
sisters take 4%. A consanguine sister can take the legal share 
under the same circumstances as the full sister, and in her default 
and in default of a consanguine brother. 

But if there be a single full sister who takes 4 as her share, 
the consanguine sister takes 3, if there be no consanguine brother. 

10. The uterine brother or the uterine sister, if one, takes 2 
as his or her share; if there be more than one, they take 4. There 
is no distinction between them, by reason of sex. They are en- 
titled to the above share, when there is no descendant taking as 
sharer or residuary and when there is no ascendant residuary. 
The existence of a brother and a sister of either the whole or half 

blood offers no obstacle to their inheritance as sharers. 
| Ruues or Disrrreution. 

The legal shares are 3, 4, 4, 1, 4 and % When there are 
different sets of heirs and each set is composed of more persons 
than one, write down in a line the fractions representing the 
shares and the residue if any. Multiply the denominator of each 
share and the residue by the number of persons that are entitled 
to the same, and then reduce the fractions last obtained to their 
equivalents with the L. C. Denominater. The L. C. D. will re- 
present the number of parts into which the estate is to be divid- 
ed, and the numerator of each of the last mentioned fractions 
will represent the number of parts which each of the individuals 
in the different sets of heirs will respectively obtain. 


Increase. 


Sometimes it so happens that the shares of the legal sharers 
who are entitled to take, being added up, the sum becomes more 
than ynity. In such a case the common denominator is to be 
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increased to @ number equal to the sum of the numerators. This 
is called increase, and when this occurs there is nothing left for 
the residuaries. On looking to the fractions representing the 
shares, you will find that in whatever different combinations these 
fractions may be, their common denominator will be either 6, 8, 
12 or 24. An increase may take place when the common denomi- 
nator is 6, 12 or 24. 

Under certain circumstances the 6 is to be increased to 7, 8, 9 
or 10; the 12 to 18, 15 or 17; and the 24 to 27. 

6 is increased to 7, when there are 

husband and two full sisters; or husband, one full sister 
and a consanguine or uterine sister. 

It is increased to 8, when there are 

husband, two full sisters and mother; or husband, ofte full 
sister and two uterine sisters. 

It is increased to 9 when there are 

husband, two full sisters and two uterine sisters; or hus- 
band, one full sister, two uterine sisters and mother. 

It is increased to 10, when there are 

husband, two full sisters; two uteriné sisters and mother. 
12 is raised to 18 when there are 
widow, two full sisters and mother. 
It is raised to 15, when there are 
husband, two daughters, father and mother ; or 
widow, two full sisters, and two uterine sisters; or widow, 
two full sisters, one uterine sister and mother. 
It is raised to 17, when there are 
widow, two full sisters, two uterine sisters and mother. 
24 is raised to 27 when there are, 
a widow, two daughters, father and mother. 

The doctrine of increase as explained above, may on a super- 
ficial consideration, appear to be arbitrary and based upon no 
principle. But if you study the subject carefully, you will per- 
ceive that the so-called increase means in mathematical language, 
proportionate reduction. The fraction representing the share of 
a legal sharer when he was individually considered, is no doubt 
intended to indicate that the legal sharer is entitled to such por- 
tion of the estate as corresponds to the fraction. But when there 
co-exist legal sharers, entitled to take shares, the aggregate 
whereof exceeds unity, then the doctrine of increase requires us 
to take the fractions as representing the proportions according to 
which the estate is to be divided amongst the different sharers, 
and not as representing the portions of the estate, such as were 
originally intended. a 
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Take for instance the case of husband and 2 sisters. The 
husband’s share is $; and the two sisters’ share is 4. Then ac- 
cording to the principle of increase, 

husband’s share: 2 sisters’ share: : } 

Oo 


HO! cops 


.*. husband’s share = 3. 

and 2 sisters’ share = +. 

Take another instance, viz., the case of husband, 2 full sis- 
ters, 2 uterine sisters and mother; then according to the above 
principle, husband’s share: 2 full sisters’s share: 2 uterine sis- 
ter’s share: mother’s share:: 4: 3:4: 4:: 23:4: 2:23::82 
4: 2:1. 

°° husband’s share = 43,, 

2 full sister’s share = -4,. 

2 uterine sister’s share = 32,. 

and mother’s share = ;1,. 


Return. : 


You will observesthat legal sharers entitled to take may co- 
exist, the sum of whose shares is equal to unity or more. In such 
a case the residuaries have nothing left for them. On the other 
hand, there may be a residue left after satisfaction of the claims 
of the legal shares, but no residuary to take the same. Ina case 
like this, the residue comes back to those legal sharers that under 
the circumstances are entitled to take shares; with this exception, 
however, that the husband or the wife cannot take the residue in 
preference to the distant kindred. The case of the residue revert- 
ing to the legal sharers for want of a residuary to take the same is 
technically called the return. 

The legal sharers that may be entitled to the return are, (1) 
daughter (2) son’s daughter, (8) mother, (4) true grandmother, 
(5) full sister, (6) consanguine sister, (7) uterine sister and, (8) 
uterine brother,—that is to say, the legal sharers with the exception 
of the husband or the wife, and of the father and the true grand- 
father, the latter two being residuaries in their own right. You 
will remember that when the daughter or the son’s daughter co- 
exists with a full sister or consanguine sister, the sister becomes 
a residuary ; hence in such a combination there is no return. 

The return is the reverse of what is called the increase. The 
return means proportionate increase whereas the so-called increase 
means-proportionate reduction. Inthe one case, the aggregate 
of the shares assigned to the sharers when individually considered, 
is lesa, than unity, while in the other it is greater than unity. The 

17 
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rinciple of distribution is the same in both cases: with this 
¥ ifference that in the case of return you are to deduct first the 
share of the husband or wife who is not entitled to the return, 
and to distribute the remainder among the sharers in proportion 
to the fractions representing their original shares. Thus, for ins- 
tance, when there are a widow, a daughter and the mother, the 
widow’s share being 3, the remainder { is to be divided between 
the daughter and the mother in the ratio of 4: 4: and 4: 4:: 
$22::3: 1. 

.. daughter’s share = 3 of 3 = 3. 

and mother’s share = i of 7 = ¥ 

If instead of one daughter there are two, then the { is to be 
divided in the ratio of 3: 32. And#%:1:: 4: 3:: 4: 1. 

.. daughter’s share = 4 of { = 38. 

and mother’s share = tof 7 = 4. 

The above are the rules regarding the succession and inheri- 
tance of the relations that are called legal sharers and residuaries. 
The principal features distinguishing the Mahomedan law of 
inheritance from other systems of jurisprudence, are that it post- 
pones the distant kindred or cognates includiag even the daughter's 
son to the agnates however distant, and that it shows a considera- 
tion at the same time to different relations with whom a person is 
bound by the ties of natural love and affection.- Most of the 
relations enumerated above are no doubt excluded by the existence 
of nearer ones. The relations, however, that can under no cir- 
cumstances, be excluded and must take some share or other, are 
those from whom a person immediately derives his existence, those 
who derive their existence immediately from that person, and one 
who in the eye of almost all systems of law, is viewed as one and 
the same person with that person: in other words the father and 
the mother, the son and the daughter and the husband or the 
wife. 


6° ° 


Distant Kinprep on CoGNatEs. 


Let us now proceed to consider the succession of the distant 
kindred. The succession opens to them on failure of the legal 
sharers and the residuaries. The above rule, however, is subject 
to this exception, namely, that the husband or the wife does not 
exclude them, the residue of the estate, after deducting his or 
her share, goes to the distant kindred. 

The distant kindred are divided into four classes. 

The first class includes those descendants of the deceased, 
that are neither sharers nor residuaries, that is to say, the children 
of the daughter and of the son’s daughter how low soever.,, 
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The second class comprises those ascendants, that cannot 
take either as sharers or residuaries; that is to say, the false 
grandfather and the false grandmother, however high. 

The third class comprehends those descendants however low, 
of both parents, who are neither sharers nor residuaries ; in other 
words, the descendants of brothers and sisters other than the 
male descendants of the full and consanguine brothers, these 
being residuaries. They are the daughters of the full and the 
consanguine brothers ; and the sons and daughters, of the uterine 
brother and of the sisters of all descriptions: and their descen- 
‘dants however low. 

Under the fourth class come the descendants of the imme- 
diate parents of both the parents, 7. ¢., the descendants of the 
fathef’s father, the father’s mother, the mother’s father and the 
mother’s mother, other than those that are legal sharers or resi- 
duaries. They are the father’s uterine brother and the father’s 
sisters, the mother’s brothers and the mother’s sisters, the 
‘daughters of father’s full and consanguine brothers, as well as the 
descendants of all these how low soever. 

The order of succession anfongst the four classes of the 
distant kindred, is the same as amongst the residuaries. First, the 
descendants; in their default the ascendants; and on failure of 
them the collaterals: amongst the collaterals again, the descen- 
dants of the parents come first; and in their absence, the des- 
cendants of the grandparents. - 

The four classes of the distant kindred, therefore, take in the 
order in which they are enumerated. 

The order of succession amongst the relations of each group, 
is governed by rules somewhat complicated. The general rules 
applicable to the four classes are that the nearer in degree ex- 
cludes the more remote; and that of two relations equal in degree, 
if one be immediately related through a sharer or residuary and 
the other not so, the former is to be preferred to the latter. 
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Supplementary list (A) of Members of the 
Board of Trustees. 


Serial 


Numbers, Names, 


1. Dr, Nawab Nazir Yar Jung Bahadur, 
M.A, LL.D. Bar-at-Law, 
High Court Judge. 


2, Maulana Hazrath Abdul Khadeer Saheb, 
Badayuni, Mufti, 
High Court. 


3. Nawab Zulkader Jung Bahadur, 
M.A., Bar-at-Law, 
Home Secretary. 


4. Maulvi Md. Abdur Rahman Khan Saheb, 
B.Sc., F.R.A.S., Retired Principal, 
Osmania University College. 


2. Maulvi Haroon Khan Saheb Sherwani, 
M.A., Bareat-Law, Chairman of History, 
Osmania University, 


6, Maulvi Khaleeluz-Zaman Saheb Siddiqui, 
Bar-at-Law. 


7, Major Md, Shafi Saheb, 
Retired Chief of the Staff, 
H. E. H the Nizam’s Regular Forces. 


8, Maulvi Mir Anwar Ali Saheb, P.C,S,, M.R,A.S., 
Retired Extra-Assistant Commissioner, 
Berar, 


Dr. Nawab Nazir Yar Jung Bahadur, 
MeAe, LL.D, Bareat—Law, 
High Court Judge 
hes been elected the President 

for the year 1346 Fasli. 


10, 
11. 


12, 


ll 
The Director of Public Instruction. 
The Director of the Ecclesiastical Department. 


Nawab Hamid Yar Jung Bahadur, 
Inspector General, Forest Department, and 
Military Secretary to H.E.H. the Nizam. 


(Relative of Nawab Mumtaz Yar-ud-Dowla. Bahadur). 
Major Nawab Mumtaz Yar-ud-Dowla Bahadur, 


Founder and Honorary Secretary, 
Madrasai Asafia. 


